CUMBERLAND COUNTY PLANNING COMMISSION
Work Session
Circuit Courtroom of the Cumberland Courthouse
Meeting Agenda for:
Monday, March 7, 2022 at 6:30 P.M.

Action Needed
1. Call to Order and Welcome of Guests: Dr. Bill Burger, Planning Commission Chairman……....

Bring to Order

2. Roll Call and Establish Quorum ........................................................................................ ………

Quorum

3. Approval of Agenda………………………………………………………………………………………

Motion

4. Training worksession with Dr. Michael Chandler, Former Director of Education for the
Land Use Edication Program (LUEP) at Virginia Tech………………………………….……….…
a. Handout #1 Planning Commission Overview (pg. 1-33)
b. Handout #2 Decision Making Principals (pg. 34-51)
c. Albemarle County Land Use Law Handbook; Chapter 4: The Scope of the Zoning
Power (pg. 52-59)
d. Albemarle County Land Use Law Handbook; Chapter 10: The Zoning Map and Text
Amendments (pg. 60-80)
5. Adjourn to regular meeting on March 21, 2022, or as soon after as may be heard…....................

Discussion

Motion

Handout # 1

Cumberland County Planning Commission
Work Session

March 7, 2022
Cumberland Courthouse, VA

Michael Chandler
Former Director of Education, LUEP
Virginia Tech and VCU
Midlothian, VA
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Michael Chandler
Midlothian, Virginia
Michael Chandler formerly served as Director of Education for the Land Use Education Program
(LUEP) at Virginia Tech and VCU over a period of 16 years. He has also worked as a local
government consultant, and was designated Professor Emeritus in the Department of Agricultural
and Applied Economics at Virginia Tech in 2003. In his LUEP role he conducted the Virginia
Certified Planning Commissioners’ Program, the Virginia Certified Boards of Zoning Appeals
Program and the annual Commonwealth Planning and Zoning Conference, as well as other
training and educational offerings.
During his 28 year career with Virginia Tech, he was responsible for the design, delivery and
evaluation of off-campus extension and continuing education programs focused on community
planning, land use and public management issues. Prior to joining the faculty at Virginia Tech,
he worked two years as a legislative research specialist in Georgia, five years as a land use
planner/community development agent in selected Virginia localities and two years as a high
school government teacher.
Mr. Chandler attended Old Dominion University in Norfolk, Virginia where he received the
Bachelor of Science degree in Secondary Education. He continued his formal education at
Virginia Polytechnic Institute and State University (Virginia Tech) where he was awarded the
Master of Urban and Regional Planning degree. Mr. Chandler’s formal education also includes a
Doctor of Philosophy in Public Administration from the University of Georgia.
Mr. Chandler was a member of the Blacksburg Planning Commission for three years (two
years as chairman) prior to his election to the Blacksburg Town Council in 1984. He was
re-elected to a fifth term in 2000 and served on the Council through January 31, 2003. He
resigned his seat upon relocating to Chesterfield County in 2003. Mr. Chandler is active in
several state and national professional associations. From 1992 to 1994, Mr. Chandler
served as President of the Virginia Citizens Planning Association. He also served a two year
term (1996-98) as President of the Virginia Chapter of the American Planning Association
(VAPA). From 2000-2004, he served on the American Planning Association National Board
of Directors. In addition to providing planning/management consultative services in
Virginia, Mr. Chandler has presented planning commission and board of zoning appeals
training programs and seminars in 44 states since 1990. He can be reached in the
following way:
Michael Chandler
16262 Maple Hall Drive
Midlothian VA 23113
Phone: (804) 794-6236
Fax: (804) 794-6257
E-mail: rmchan@vt.edu
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Session Agenda
March 7, 2022
6:30 pm Planning Commission Convenes
6:35 pm Cumberland County Planning Commission: An Introspective
View
 Why a Planning Commission
 What Role for the Planning Commission
 How the Commission Functions/Works
6:50 p m Planning Commission Overview










Legal Framework
Duties of the Planning Commission
Preparing the Comp Plan
Planning’s Players
Plan Implementation
PC Work Relationships
Doing the PC Job
Planning Commission Ethics
Planning Commission Performance

8:20 pm Addressing Cumberland County Issues
8:45pm

Summary Discussion and Adjourn

3
3

Cumberland County Planning Commission: An Introspective View

1. Why a Planning Commission




State Mandate
Local Mandate
Civic Tradition/Common Sense

2. Role/Purpose of a Planning Commission





Advisor
Forecaster/Imagineer
Conduit/Sounding Board
Guardian

3. How the Planning Commission Functions





Purpose/Mission Statement
Bylaws/Rules of Procedure
PC Code of Ethics/Conduct/Performance
PC Work Relationships

Board of Supervisors

Counta Staff

County Citizens

Applicants and Developers
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THE PLANNING COMMISSION’S
LEGAL FRAMEWORK

1.

What Planning Commissions Do

2.

The Commission’s Legal Authority (15.2-2210)

3.

Membership and Organization of the Planning Commission (15.2-2212)

4.

Duties of the Planning Commission (15.2-2221)

5.

The Commission and the Comprehensive Plan (15.2-2223-2232)

6.

Role of the Commission In Plan Implementation
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(Various Citations)

WHAT PLANNING COMMISSIONS DO

Study

Project

Inform

Recommend

Advise

Counsel

Prepare

React

In Matters Involving the Comprehensive Plan
And the tools of plan implementation

THE COMMISSION’S LEGAL AUTHORITY

Title 15.2, Chapter 22, Article 1
15.2-2200 Declaration of Legislative Intent
Rationale for local governments to engage In planning
Local commission mandated to serve in an advisory capacity to local
governing body
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ARTICLE ONE
GENERAL PROVISIONS SECTION 15.2-2200-2209
DECLARATION OF LEGISLATIVE INTENT
THE PURPOSE OF PLANNING ENABLING AUTHORITY IS TO
ENCOURAGE LOCALITIES TO:
A.

Improve Public Health, Safety, Convenience and Welfare of Their Citizens;

B.

Plan for Future Development of Existing Communities So That
Transportation Systems Are Carefully Planned;

C.

Allow New Community Centers to Be Developed With Adequate Highway,
Utility, Health, Educational and Recreational Facilities;

D.

Recognize the Needs of Mineral Resources, Agriculture, Industry, and
Business Providing for Future Growth;

E.

That the Concerns of Military Installations be Recognized and Taken into
Consideration of Future Development of Areas Surrounding Installations
and Said Commanders, where Practical, Consulted by Local Officials;

F.

That Residential Areas Provide Healthy Surroundings For Family Life;

G.

That Agricultural and Forestal Land be Preserved; and,

H.

That Growth of the Community be Consonant With The Efficient And
Economical Use Of Public Funds.
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DUTIES OF THE PLANNING COMMISSION
15.2-2221
THE COMMISSION SHALL:
1.

Supervise And Regulate Its Affairs.

2.

Prescribe Rules For Investigations And Hearings.

3.

Supervise Its Fiscal Affairs Per Governing Body Rules And
Regulations.

4.

Keep Records Of Proceedings And Be Responsible For Preservation
Of Records.

5.

Make Recommendations And An Annual Report To The Governing
Body Relative To The Commission And The Status Of Planning
Locally.

5.

Prepare Materials And Ordinances Relating To Its Activities.

7.

Prepare An Annual Budget According To Local Government
Direction.

8.

Establish Advisory Committees as Deemed Necessary.
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ARTICLE THREE
THE COMPREHENSIVE PLAN
15.2-2223 THROUGH 15.2-2232
15.2-2223

COMPREHENSIVE PLAN TO BE PREPARED AND
ADOPTED; SCOPE AND PURPOSE
A. The local planning commission shall prepare a comprehensive plan
for the physical development of the territory within its jurisdiction
and every governing body shall adopt a comprehensive plan for the
territory under its jurisdiction.
* In the preparation of a comprehensive plan, the commission shall
make careful and comprehensive surveys and studies of the existing
conditions and trends of growth, and of the probable future
requirements of its territory and inhabitants.
* The comprehensive p shall be made with the purpose of guiding and
accomplishing a coordinated, adjusted and harmonious development
of the territory which will, in accordance with present and probable
future needs and resources, best promote the health, safety, morals,
order, convenience, prosperity and general welfare of the inhabitants,
including the elderly and persons with disabilities.
* The ct shall designate the general or approximate location,
character, and extent of each feature, including any road improvement
and any transportation improvement, shown on the plan and shall
indicate where existing lands or facilities are proposed to be extended,
widened, removed, relocated, vacated, narrowed, abandoned or
changed in use as the case may be.
B. 1. As part of the comprehensive plan, each locality shall develop a
transportation plan that designates a system of transportation
infrastructure needs and recommendations that include the
designation of new and expanded transportation facilities and that
support the planned development of the territory covered by the
plan and shall include, as appropriate, but not limited to, roadways,
bicycle accommodations, pedestrian accommodations, railways,
bridges, waterways, airports, ports, and public transportation
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facilities. The plan shall recognize and differentiate among a
hierarchy of roads such as expressways, arterials, and collectors. In
developing the plan, the locality shall take into consideration how
to align transportation infrastructure and facilities with affordable,
accessible housing and community services that are located within
the territory in order to facilitate community integration of the
elderly and persons with disabilities. The Virginia department of
Transportation shall, upon request, provide localities with technical
assistance in preparing such transportation plan.
2. The transportation plan shall include a map that shall show road
and transportation improvements, including the cost estimates of
such road transportation improvements from the Virginia
department of transportation, taking into account the current and
future needs of residents in the locality while considering the
current and future needs of the planning district within which the
locality is situated.
3 The transportation plan, and any amendment thereto pursuant to 15.2-2229,
shall be consistent with Commonwealth Transportation Board’s Statewide
Transportation Plan developed pursuant 33.2-353, the Six-Year Improvement
Program adopted pursuant to subsection B of 33.2-2-214, and the location of
routes to be followed by roads comprising systems of state highways pursuant
to subsection A of33.2-208. The locality shall consult with the Virginia
Department of transportation to assure consistency is achieved. The
transportation plan need reflect only those changes in the annual update of the
Six-Year improvement Program that are deemed to be significant new,
expanded, or relocated roadways.
4. Prior to adoption of the transportation plan or amendment to the
transportation plan, the locality shall submit such plan or amendment to the
Department for review and comment. The Department shall provide such
written comments to the locality within 90 days of receipt of the plan or
amendment, or such shorter period of time as may otherwise agreed upon by
the Department and the locality.
5. The locality shall submit a copy of the adopted transportation plan or any
amendment to the transportation plan to the Department for informational
purposes. If the department determines that the transportation plan or
amendment is not consistent with the provisions of subdivision 1, the
10
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Department shall notify the Commonwealth Transportation Board so that the
Board may take appropriate action in accordance with subsection F of 33.2214.
6. 6. Applies to mass transportation and the Northern Virginia Transportation
Authority.
7. Each locality’s amendments or updates to its transportation plan as required
by subdivisions 2 through 5 shall be made on or before its ongoing date for
updating its transportation plan.
C. The comprehensive plan, with accompanying maps, plats, charts,
and descriptive matter, shall show the locality’s long-range
recommendations for the general development of the territory
covered by the plan. It may include, but not limited to:
1.The designation of areas for various types of public and private development and
use, such as different kinds of residential, ,including age-restricted, housing;
business; industrial; agricultural; mineral resources; conservation; active and
passive recreation; public service; flood plain and drainage; and other areas;
2. The designation of a system of community service facilities such as parks, sports
playing fields, forest, schools, playgrounds, public buildings and institutions,
hospitals, nursing homes, assisted living facilities, community centers, waterworks,
sewage disposal or waste disposal areas, and the like;
3. The designation of historical areas and areas for urban renewal or other
treatment;
4. The designation of areas for the implementation of reasonable measures to
provide for the continued availability, quality, and sustainability of groundwater
and surface water;
5. A capital improvements program, a subdivision ordinance, a
zoning ordinance and zoning district maps and agricultural and
forestall district maps, where applicable;
6. The location of existing or proposed recycling centers;
7. The location of military bases, military installations, and military
airports and their adjacent safety areas; and
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8. The designation of corridors or routes for electric transmission
lines of 150 kilovolts or more.
D. The comprehensive plan shall include the designation of areas and
implementation of measures for the construction, rehabilitation and
maintenance of affordable housing, which is sufficient to meet the
current and future needs of residents of all income levels in the
locality while considering the current and future needs of the
planning district within which the locality is situated.
E. The comprehensive plan shall consider strategies to provide
broadband infrastructure that is sufficient to meet current and
future needs of residents and businesses in the locality. To this end,
local planning commissions may consult with and receive technical
assistance from the Center for Innovative Technology, among
other resources.
15.2-2223.1. COMPREHENSIVE PLAN TO INCLUDE URBAN
DEVELOPMENT AREA (DISCRETIONARY)
A. Definitions, purpose and development and design issues are
delineated.
B. Any locality may amend its comprehensive plan to incorporate one
or more urban development areas. Specific UDA protocols are
delineated in sections B2 through B 7 as well as sections C through
F in 15.2-2223.1.
15.2-2223.5. COMPREHENSIVE PLAN SHALL ADDRESS
MANUFACTURED HOUSING.
During an amendment of a locality’s comprehensive plan after July
1, 2021, the locality shall incorporate into its comprehensive plan
strategies to promote manufactured housing as a source of
affordable housing. Such strategies may include (1) the
preservation of existing of manufactured housing communities, (2)
the creation of manufactured home communities, and (3) the
creation of new manufactured home subdivisions.
12
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15.2-2224

(Effective October 1, 2021) SURVEYS AND STUDIES TO BE
MADE IN PREPARATION OF PLAN; IMPLEMENTATION
OF PLAN.
A. In the preparation of a comprehensive plan, the local planning
commission shall survey and study such matters as the following:
1. Use of land, preservation of agricultural and forestall land,
production of food and fiber, characteristics and conditions of
existing development, trends of growth or changes, natural
resources, historic areas, groundwater and surface water
availability, quality, and sustainability, geologic factor,
population actors, employment, environmental and economic
factors, existing public facilities, drainage, flood control and
flood damage prevention measures, dam break and inundation
zones and potential impacts to to downstream properties to the
extent that information concerning such information exists and
is available to the local planning authority, the transmission of
electricity, broadband infrastructure, road improvements, and
any cost thereof, transportation facilities, transportation
improvements, and any cost thereof, the need for affordable
housing in both the locality and planning district within which
it is situated, and any other matters relating to the subject matter
and general purposes of the comprehensive plan.
However, if a locality chooses not to survey and study historic
areas, then the locality shall include historic areas in the
comprehensive plan, if such areas are identified and surveyed
by the Department of Historic Resources. Furthermore, if a
locality chooses not to survey and study mineral resources, then
the locality shall include mineral resources in the
comprehensive plan, if such areas are identified and surveyed
by the Department of Mines, minerals and Energy. The
requirement to study the production of food and fiber shall
apply only to those plans adopted on or after January 1, 1981.
2. Probable future economic and population growth of the
territory and requirements thereof.
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B. The comprehensive plan shall recommend methods of
implementation and shall include a current map of the area covered
by the comprehensive pan. Unless otherwise required by this
chapter, the methods of implementation may include but need not
be limited to:
1.
2.
3.
4.
5.
6.
7.

An official map;
A Capital improvement program;
A subdivision ordinance;
A zoning ordinance and zoning district maps;
A mineral resources map;
A recreation and sports resource map; and
A map of dam inundation zones.

15.2-2225. NOTICE AND HEARING ON THE PLAN
RECOMMENDATION BY THE LOCAL COMMISSION AND
POSTING OF THE PLAN ON WEBSITE.
Prior to to the recommendation of a comprehensive plan or part thereof, the local
planning commission shall (i) post the comprehensive plan or part thereof that is to
be considered for recommendation on a website that is maintained by the
commission or any other website on which the commission generally posts
information, and that is available to the public or that clearly describes how the
public may access information regarding the plan or part thereof being considered
for recommendation, (ii) give notice in accordance with 15.2-220 and (iii) hold a
public hearing on the plan. After the public hearing, the commission may approve,
amend and approve, or disapprove the plan. Upon approval, the commission shall
by resolution recommend the plan or part thereof, to the governing body and a
copy shall be certified to the governing body. Any comprehensive plan or part
thereof approved by the commission pursuant to this section shall be posted on a
website that is maintained by the commission or on any other website which the
commission generally posts information, and that is available to the public or that
clearly describes how the public may access information regarding the plan or part
thereof approved by the commission and certified to the governing body.
Inadvertent failure to post information on a website in accordance with this section
shall not invalidate action taken by the local planning commission following notice
and public hearing as required above.
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15.2-2226. ADOPTION OR DISAPPROVAL OF THE PLAN BY
GOVERNING BODY.
After a public hearing as required by 15.2-2204, the governing body shall proceed
to a consideration of the plan or part thereof and shall approve and adopt, amend
and adopt, or disapprove the plan. In acting on the plan or part thereof, any
amendments to the plan, the governing shall act within 90 days of the local
planning commission’s recommending resolution; however, if a comprehensive
plan amendment is initiated by the locality for more than 25 parcels, the governing
body shall act within 150 days of the planning commission’s recommending
resolution. Any comprehensive plan or part thereof adopted by the governing body
pursuant to this section shall be posted on a website that is maintained by the
governing body or any other website on which the governing body generally posts
information, and that is available to the public or that clearly describes how the
public may access information regarding the plan or part thereof adopted by the
governing body. Inadvertent failure to post information on a website in accordance
with this section shall not invalidate action taken by the governing body following
notice and public hearing as required herein.
15.2-2227. RETURN OF PLAN TO THE PLANNING COMMISSION;
RESUBMISSION.
If the governing body disapproves the plan, then it shall be returned to the local
planning commission or its reconsideration, with a written statement of the reasons
for its disapproval.
The commission shall have sixty days in which to reconsider the plan and resubmit
it, with any changes, to the governing body.
15.2-2228. ADOPTION OF PARTS OF PLAN.
As the work of preparing the comprehensive plan progresses, the local commission
may, from time to time, recommend, and the governing body approve and adopt,
parts thereof. Any such part shall cover one or more subdivisions of the locality or
one or more functional matters.
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15.2-2229. AMENDMENTS.
After the adoption of a comprehensive plan, all amendments to it shall be
recommended and approved and adopted respectively, as required by 15.2-2204. If
the governing body desires an amendment, it may prepare such amendment and
refer it to the local planning commission for public hearing or direct the local
planning commission to prepare an amendment and submit it to public hearing
within sixty days or such longer timeframe as may be specified after written
request by the governing body. In acting on any amendments to the plan, the
governing body shall act within 90 days of the local planning commission’s
recommendation; however, if a comprehensive plan amendment is initiated by the
locality for more than 25 parcels, the governing body shall act within 150 days of
the local planning commission’s recommendation on the amendment within the
aforementioned timeframe, the governing body may conduct a public hearing,
which is advertised as required by 15.2-2204.
15.2-2230. PLAN TO BE REVIEWED ONCE EVERY FIVE Y YEARS.
At least once every five years the comprehensive plan shall be reviewed by the
local planning commission to determine whether it is advisable to amend the plan.
15.2-2230.1. PUBLIC FACILITIES STUDY.
In addition to reviewing the comprehensive plan, the planning commission may
make a study of the public facilities, including existing facilities, which would be
needed if the comprehensive plan is fully implemented. The study may include
estimations of the annual prospective operating costs for such facilities and any
revenues, including tax revenues that may be generated by such facilities. (See for
additional details.)
15.2-2231. INCLUSION OF TOWNS IN PLAN AND ADJACENT
UNINCORPORATED AREAS.
Any county plan may include the planning of incorporated towns to the extent
which, in the county local commission’s judgment, it is related to planning of the
unincorporated territory to the extent to which, in the municipal local planning
commission’s judgment, it is related to planning of the unincorporated territory of
the county as a whole. However, the plan shall not be considered a comprehensive
16
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plan for such unincorporated territory unless recommended by the town planning
commission, if any, and adopted by the governing body of the county.
Any municipal plan may include the planning of adjacent unincorporated territory
to the extent to which, in the municipal local planning commission’s judgment, it is
related to the planning of the incorporated territory of the municipality. However,
the plan shall not be considered a comprehensive plan for such unincorporated
territory unless recommended by the county commission and approved and
adopted by the governing body of the county.
15.2-2232. LEGAL STATUS OF PLAN.
A. Whenever a local planning commission recommends a comprehensive plan
or part thereof for the locality and such plan has been approved and adopted
by the governing body, it shall control the general or approximate location,
character and extent of each feature shown on the plan. Thereafter, unless a
feature is already shown on the adopted master plan or part thereof or is
deemed under section D, no street or connection to an existing street, park or
other public area, public building or public structure, public utility facility or
public service corporation facility other than a railroad facility or an
underground natural gas or underground electric distribution facility of a
public utility as defined in subdivision (b) of 56-65.1 within its certified
service territory, whether publicly or privately owned, shall be constructed,
established or authorized, unless and until the general location or
approximate location, character and extent thereof has been submitted to and
approved by the commission as being substantially in accord with the
adopted comprehensive plan or part thereof. In connection with such
determination, the commission may, and at the direction of the governing
body shall, hold a public, after notice as required by 15.2-2204.
Following the adoption of the Statewide Transportation Plan by the
Commonwealth Transportation Board pursuant to 33.2-353 of the Virginia
Code and written notification to the affected local governments, each local
government through which one or more of the designated corridors of statewide
significance traverses, shall, at a minimum, note such corridor or corridors on
the transportation plan map. Prior to to the next regular update of the
transportation plan map, the local government shall acknowledge the existence
of corridors of statewide significance within its boundaries.
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B. The commission shall communicate its findings to the governing body,
indicating approval or disapproval with written reasons therefor. The
governing body may overrule the action of the commission by a vote of a
majority of its membership. Failure of the commission to act within 60 days
of a submission, unless the time is extended by the governing body, shall be
deemed approval. The owner or owners or their agents may appeal the
decision of the commission. The appeal shall be by the governing body
within 10 days of a submission, unless the time is extended by the governing
body, shall be deemed approval. The appeal shall be by written petition to
the governing body setting forth the reasons for the appeal. The appeal shall
be heard and determined within 60 days of its filing. A majority vote of the
governing body shall overrule te commission.
C. Widening, narrowing, enlargement, vacation or change of use of steets or
public areas shall be submitted for approval, but paving, repair,
reconstruction, improvement, drainage or similar work and normal service
extensions of public utilities or public corporations shall not require
approval unless such work involves a change in location or extent of a street
or public area.
D.

Any public area, facility or use set forth in subsection A which is
identified within, but not the entire subject of a submission under
either 15.2-2258 for subdivision or subdivision A 8 of 15.2-2286 for
development or both may be deemed a feature already shown on the
adopted master plan, and therefore, excepted from the requirement for
submittal to and approval by the commission or the governing body;
provided, that the governing body has by ordinance or resolution
defined standards governing the construction, establishment or
authorization of such publ with the requirements of the Federal
telecommunications Act of 1996.ic area, facility or use or has
approved through acceptance of a proffer pursuant to 15.2-2303.

E.

Approval and funding of a public telecommunications facility before
July 1, 2012, by the Virginia Public Broadcasting Corporation
pursuant to Article 12 (2.2-2426) of Chapter 24 of Title 2.2 after July
1, 2012, by the Board of Education pursuant to 22.1-20.1 shall be
deemed to satisfy the requirements of this section and local zoning
ordinances with respect to such facility with the exception of
television and radio towers and structures not necessary to house
electronic apparatus. The exemption provided for this subsection shall
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not apply to facilities existing or approved by the Virginia Public
Communications Board prior to July 1, 1990. The Board of education
shall notify the governing body of the locality in advance of any
meeting where approval of any such facility shall be acted upon.
F.

Application for a telecommunication facility shall comply with the
requirements of the Federal Communications Act of 1996. The
commission must act on an application within 90n days unless the
governing body authorizes an extension of time (no more than 60
days) or the applicant agrees to an extension. If the commission has
not acted on the application by the end of the extension, or by the end
of the period of time agreed to by the applicant, the application is
deemed approved by the commission.

G.

A proposed telecommunications tower or facility shall be deemed to
be substantially in accord with the comprehensive plan if the proposed
telecommunications tower or facility is located in a zoning district that
allows such towers and facilities by right.

H.

A solar facility shall be deemed in accord with the comprehensive
plan if the facility is located in a zoning district that allows solar
facilities by right or such facility is designed to serve the electricity or
thermal needs of the property upon which such facility is located, or
will be owned or operated by an eligible customer-generator or
eligible agricultural customer-generator under 56-594 or 56-594.01or
by a small agricultural generator under 56-594.2, or the locality
waives the requirement that solar facilities be reviewed for substantial
accord with the comprehensive plan. All other solar facilities shall be
reviewed for substantial accord with the comprehensive plan in
accordance with this section. However, a locality may allow a review
of solar facilities to be advertised and approved concurrently in a
public hearing process with a rezoning, special exception or other
approval process.
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PARTICIPANTS IN THE PLANNING PROCESS
FORMAL
A.

PLANNING COMMISSION
Develops Plan And Regulations; Makes Recommendations To Governing
Body.

B.

BOARD OF SUPERVISORS
Legislative Authority; Modifies/Adopts/Rejects Proposed Plans, Regulations
And Programs.

C.

BOARD OF ZONING APPEALS
Quasi-Judicial Body Appointed By Circuit Court To Act On Hardships,
Variance Requests And Adjudicate Administrative Decisions Involving
The Zoning Ordinance.

D.

ADVISORY AND AD HOC COMMITTEES
Optional Bodies Established To Advise Commission Or Board/Council On
Various Planning Matters.

E.

PLANNING DISTRICT COMMISSION
Multi-Jurisdictional; Primarily Advisory Rather Than Regulatory.

20
20

INFORMAL
A.

CITIZENS
Formally Required Via Public Hearing; Great Latitude During Plan
Preparation For Citizen Involvement.

B.

DEVELOPERS
Should Be Viewed As A Planning Customer; Can Be Source Of Irritation,
But Also Great Knowledge, Inspiration And Perspective.

C.

COURT SYSTEM
Provides System Of Relief As Well As Independent Perspective; Should Be
Viewed With Respect.

D.

OTHER INTERESTED PARTIES
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ROLE OF THE COMMISSION IN PLAN
IMPLEMENTATION

Shall Recommend Methods of Plan Implementation

15.2-2233

May Prepare An Official Map (Existing And Proposed Streets,
Waterways And Public Areas)

15.2-2239

May (Or At Direction Of Local Governing Body, Shall)
Prepare A Capital Improvement Program

15.2-2240

Shall Prepare and Recommend Subdivision Ordinance

15.2-2280

May (or at Direction of Local Governing Body, Shall) Prepare
Zoning Ordinance
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PLANNING COMMISSION WORK RELATIONSHIPS
Working with Staff
1. Understand the staff’s role.
2. Appreciate who the staff works for.
3. Appreciate the many “jobs” the staff must perform.
4. Develop a respectful commission/staff relationship.
5. Provide the staff with feedback relative to reports and work
processes.
6. Respect the staff and the planning process by reading all reports.
7. Alert the staff regarding questions or issues you have relative to
issues coming before the PC.
8. Determine how you will deal with applicants, petitioners and their
agents and share with the staff.
9. Decide on a site visitation policy, individual or group, and share it
with staff.
10. Advise staff if you will be late for a meeting or absent.
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Working with the Governing Body
1. Understand you are an advisor and the governing body is the
“decider”.
2. The PC’s planning horizon, by Code, should be long term. The
governing body’s planning horizon tends to comport with the term
of office.
3. Appreciate your “non-political” role and their political role.
4. Do not be shy in recommending a course of action and do not
attempt to read the political tea leaves.
5. Help the governing body by doing your homework well and by
making recommendations reflective of good planning and zoning
practices.
6. Establish a work relationship with the governing body by meeting
at least once a year to discuss planning and zoning matters.
7. Prepare and share your PC annual report with the governing body.
8. Consider having a member of the PC attend governing body
meetings and work sessions.
9. Encourage the governing body to have a representative at PC
meetings.
10. Remember, as a member of the PC, you are in the education
business and the governing body is a primary customer.
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PLANNING COMMISSION INNER WORKINGS
Know Yourself

1.

Don’t worry about what you don’t know.
 Planning and Zoning consists of two parts: Information and Judgment.
 Your professional staff will supply the information. Your job is to supply
the judgment. You can come from any background and have good
judgment.

2.

What is your vision for your community?
 Don’t worry initially about the existing plans and regulations. Think
through what your vision of the ideal future is. Write it down and from time
to time go back to it and remind yourself what you are trying to accomplish.
 Planning Commissioners with a clear vision have a frame of reference to
guide them through the specific issues which lie ahead. You can rely on the
plan vision/goals when selecting a course of action.

Develop a Sense of Commission Purpose

1.

Take time as a Commission to discuss the vision of individual members
independent of specific issues and applications.

2.

The goal is to reach a consensus. Fundamental issues to think about:







Property rights.
Relationship between fiscal impact and land use.
Modifications of rules and regulations – precedents.
Relationship with the professional planning staff.
Role of public input and citizen participation.
Ethics and relationship with the “players”
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- Set Commission rules: disclosure
- Set your own rules
3.

Establish “Decision Rules”

Developing Competence and Skill as a Commissioner
1.

General Comments
 Don’t be overwhelmed by detail, in time you will understand what is going
on.
 Do your homework on each application or issue – write out your questions
and advocacy points in advance.
 Don’t hesitate to ask questions or demand information in a form you can
use.

2.

Know Your Fellow Planning Commissioners





Spend personal time with all your colleagues.
Understand their background, life styles, and perspective.
Maintain open lines of communication at all times.
Try to be helpful to your colleagues on issues of special concern – respect
their point of view.
 Never let any issue become personal.
3.

Know Your Governing Body Members
 Develop a working relationship with your governing body
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4.

Recognize Your Responsibility to the Citizens

 Reactive:
-

Return phone calls.
Listen to specific concerns.
Educate.
Mediate between citizens and applicants.

-

Seek speaking engagements.
Ask for opinions in social situations.
Use the media on general issues – not applications.
Urge citizen participation.

 Proactive:

Finally, You Don’t Have to be in the Majority to be Effective

 Don’t be frustrated by being in the minority. Keep going.
 Remember the governing body has the final say.
 Be true to yourself. Keep your “intellectual high ground”. By its very
nature, planning and zoning issues are controversial. You will be asked to
justify your position and if you have compromised your best judgment, you
cannot defend yourself.
 Your day will come.
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Ethics and the Planning Commission
Individual Level
1.

Honesty

2.

Loyalty

3.

Fairness

4.

Keeping confidence

5.

Objectivity

6.

Image

7.

Quality of work

8.

Risk

Community Level
1.

Public interest

2.

Equity/justice

3.

Environment

4.

Health/safety

5.

Aesthetic
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PRINCIPLES OF PUBLIC SERVICE ETHICS

1.

Public Interest: Treat your office as a public trust, only using the power and
resources to advance the public interest and not to attain personal benefit or
pursue any other private interest incompatible with the public good.

2.

Objective Judgment: Employ independent, objective judgment in performing
your duties, deciding all matters on their merits, free from avoidable
conflicts of interest and both real and apparent improper influences.

3.

Accountability: Assure that government is conducted openly, efficiently,
equitably, honorably, and in a manner that permits the citizenry to make
informed judgments and hold government officials accountable.

4.

Democratic Leadership: Honor and respect the principles and spirit of
representative democracy and set a positive example of good citizenship by
scrupulously observing the letter and spirit of laws and rules.

5.

Respectability: Safeguard public confidence in the integrity of government
by being honest, fair, caring, respectful and by avoiding conduct creating the
appearance of impropriety or which is otherwise unbefitting a public offici
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THE ELEMENTS OF ETHICAL PLANNING

1.

Serve the public interest.

2.

Recognize the rights of citizens to participate in the process.

3.

Give full, clear, and accurate information.

4.

Expand choice and opportunity.

5.

Assist in the clarification of goals.

6.

Make information available to the public.

7.

Protect the integrity of the natural environment and the heritage of the built
environment.

8.

Pay attention to the interrelatedness of decisions.

9.

Achieve high standards of proficiency and integrity.
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10.

Exercise independent judgment.

11.

Disclose personal interest and define it broadly.

12.

Abstain from participation when you have a personal interest.

13.

Seek no gifts or favors.

14.

Do not participate as an adviser, decision maker, or advocate on a policy
decision in which you have previously been an advocate.

15.

Do not use or disclose confidential information.

16.

Do not misrepresent facts.

17.

Do not participate unless you are prepared.

18.

Respect the rights of all persons.
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A STATEMENT OF PURPOSE, MISSION AND VALUES
FOR THE BALTIMORE PLANNING COMMISSION

The Baltimore Planning Commission was created to make decisions and
recommendations concerning the physical, economic and social well
being of Baltimore and its citizens.
It is the mission of the Baltimore Planning Commission to insure that the
city’s current, as well as future, quality of life is guided by a community
planning process that is anticipatory, comprehensive and equitable.
The following values guide the Baltimore Planning Commission:
 We resolve to discharge our duties and responsibilities without
favor or prejudice toward any person or group.
 We will remain vigilant against deviations from our city plan
which would compromise the integrity of the plan or citizens
served by the plan.
 We will change the comprehensive plan when the general public
interest is being served. We will not change the city plan for any
individual, group or organization for purely personal convenience,
caprice or gain.
 We will discharge our duties in a fair, even-handed and consistent
manner.
 We will treat all members of the public, the staff and each other
with respect.
 We will exercise our public trust in a forthright and honorable
manner consistent with all relevant codes, statutes, and laws.
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STANDARDS OF CONDUCT
Recognizing that persons holding a position of public trust are under
constant observation and recognizing that maintaining the integrity and dignity of
the public office is essential for maintaining high levels of public confidence in our
institutions of government, every member of the Planning Commission pledges to
adhere to the following standards of conduct.
1.

Avoid during public meetings and during the performance of public
duties the use of abusive, threatening or intimidating language or gestures
directed at colleagues, citizens, or local government personnel.

2.

Attend all regularly scheduled meetings of the Commission as well as
committee meetings relevant to your appointed office.

3.

Make a conscientious effort to be prepared for each meeting.

4.

Any criticism of colleagues will be done in private meetings with
appropriate individuals or in executive session.

5.

Work to create a positive environment in public meeting where citizens
will feel comfortable in their roles as observers or participants.

6.

Maintain an attitude of courtesy and consideration toward all colleagues
and staff during all discussions and deliberations.

7.

Be tolerant. Allow citizens, colleagues, and staff sufficient opportunity
to present their views.

8.

Be respectful and attentive. Avoid comments, body language or
distracting activity that conveys a message of disrespect.

9.

Pay all taxes due to the locality, state, or federal government.

10.

The performance of the Commission in meeting the standards of conduct
will be evaluated on an annual basis.

33
33

Handout #2

Making Planning Commission Decisions:
Points to Consider

Cumberland County Planning Commission
Work Session
March 7, 2022
Mike Chandler
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Decision Making and the Planning Commission:
Points to Consider

A. The Role of the Planning Commission
1. Administrative entity established by the Board of
Supervisors governed by 15.2-2210

2. The planning commission is a creature of statute with
no powers other than those expressly conferred by
statute.

3. On legislative matters, the commission is advisory to
the governing body and is restricted to making
recommendations to the governing body.

4. On other matters, such as site plans and subdivision
plats, the planning commission can be the decision
making body. All ministerial actions, however, can be
appealed to the governing body.
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B. Constitutional Principles of Note
1. The due process clause (Fifth Amendment and Article
I, Section II of the Virginia Constitution.)

2. Procedural due process involves the right to notice and
the right to be heard; a locality’s adherence to statutory
time requirements; and the assurance that regulations
not be uncertain or vague.

3. Substantive due process requires that a regulation or
action not arbitrarily or capriciously deprive a person of
the legitimate use of property.

4. Land use regulations and actions must advance
legitimate governmental interests.

37

C. Defining Acts and Actions
1. Legislative acts are presumed to be correct, reasonable
and constitutional. Examples include comp plan
amendments, zoning text and/or map amendments,
special exceptions and special use permits. Final
authority (decision) rests with the governing body or
the BZA.

2. Ministerial acts implement policy or law by applying
pre-determined policies and facts to selected actions.
Once the requirements of the policy or law are met,
approval is required; no discretion to deny.

3. Discretionary actions in the form of modifications or
waivers.

4. Quasi-judicial acts involving variances and appeals.
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D. Legislative Acts and the Planning Commission
1. The planning commission does not act in a lawmaking
capacity.

2. The planning commission is permitted to consider
matters that are legislative in nature when making
recommendations to the governing body.

3. The planning commission can consider/review the same
matters and factors of public policy the governing body
considers when deciding matters that are legislative in
nature.

4. A legislative action prescribes a course of conduct such
as adopting amendments to the comp plan; zoning text
and zoning map adoption and amendments; and, acting
on special exceptions and special use permits.
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E. Ministerial Acts and the Planning Commission
1. Ministerial acts do not establish policy or law.

2. Ministerial acts implement policy or law by applying
the facts in a particular situation to an existing policy or
law.

3. When all of the requirements of a statute or ordinance
are satisfied the application must be approved.

4. The approval of site plans and subdivision plats are
ministerial acts.

5. The question of whether the site plan or subdivision
plat is consistent with the comprehensive plan is not a
relevant review criterion.
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F. The Comprehensive Plan and the Planning Commission
1. Each Virginia locality is required to have a
comprehensive plan.

2. A comprehensive plan, unlike a zoning ordinance, does
not possess the force of law.

3. The plan is advisory in nature and serves as a guide for
development and the implementation of the zoning
ordinance. (15.2-2210, 2223, 2224, 2283, 2284)

4. A comprehensive plan may properly form the basis to
approve or deny a rezoning request or a special use
permit.

5. A governing body may elect to adhere to the standards
of its comprehensive plan.
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6. A comprehensive plan does not supersede existing
zoning and associated regulations for a particular
parcel.

7. The Virginia Code requires that a comprehensive plan
contain certain elements and allows a commission and
locality the option to include other elements.

8. The Code does not mandate that a comprehensive plan
be implemented nor does the Code mandate consistency
between a zoning ordinance and a comprehensive plan.

9. Amendments to the comprehensive plan may be
initiated by the governing body, or by the planning
commission or by property owners.

10. The comprehensive plan does not, by itself, act as an
instrument of land use control. It does, however, act in
direct manner with regard to public areas, public
buildings, public structures, public utility facilities and
public service corporations whether publicly or
privately owned. (15.2-2232)
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G. Zoning and the Comprehensive Plan
1. Zoning and the rezoning of land is a wholly legislative
function and cannot be accomplished in any fashion
other than by an action of the governing body following
a public hearing and receipt of a recommendation from
the planning commission.

2. A person who owns land always faces the possibility of
it being rezoned even if the property owner does not
request the rezoning. The VA Supreme Court has
articulated the fact there is no permanence associated
with zoning.

3. Zoning text amendments change the zoning regulations.

4. Zoning map amendments change the zoning district in
which land is located; this is referred to as a rezoning.

5. Upzonings increase the permitted intensity of use or
development by right, including an increase in density.
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6. Downzonings decrease the permitted intensity of use or
development by right, including a reduction in
permitted density.

7. A denied upzoning is lawful if it is fairly debatable and
it is found that the existing zoning is reasonable, even if
the proposed zoning is also reasonable.
8. Downzonings are lawful if they are comprehensive in
their scope; downzonings are lawful only where there is
a change in circumstances, a mistake in fact or fraud.

9. Zoning decisions should be based on sound zoning
principles which should reflect sound planning
principles. Zoning decisions that honor the declaration
of legislative intent 15.2-2200, seek to achieve the
purposes of zoning listed in 15.2-2283 and are based on
the factors articulated in 15.2-2284 will be viewed as
rationale under the law.

10. It is the planning commission’s responsibility to
review rezoning requests and to recommend a course of
action to the zoning body.
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H. Organizing for Effective Decision Making
1. Role of Bylaws and Rules of Procedure.

2. Role of comprehensive plan.

3. Findings per development application with the
comprehensive plan and the zoning ordinance.

4. Substantive consideration regarding a valid
government/public interest or purpose.

5. Does the regulation/action advance a legitimate
purpose?
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6. What role for staff and the staff report?

7. Visiting sites and gathering information.

8. Talking with applicants and interested citizens.

9. Importance of the public hearing.

10. Making motions, deliberations and voting.
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PUBLIC HEARING CONSIDERATIONS
AFFECTING DECISION MAKING
1.

Notice must be timely and precise.

2.

A hearing should be procedurally fair.

3.

The petitioner should be given a reasonable amount of time
to present their case.

4.

Proponents and opponents should be given a reasonable
amount of time to present their case.

5.

Time limits, if possible, should be imposed on each side and
not on each person.

6.

Commissioners should not express opinions on a case before
a hearing.

7.

Commissioners living next to the project or property in
question probably do not have a conflict of interest.

8.

The number of people who show up at a hearing is not
evidence; what the people tell you may become evidence.

9.

The motion to approve or disapprove should refer to the
evidence that helped the commission reach its decision.

10. A person who is denied due process can bring a suit for
damages under section 1983 of the 1871 civil rights act.

47

DUE PROCESS AND DECISION MAKING
Land use law is not as complicated as it may seem. If you will
mentally test your own actions for basic fairness you will avoid
most legal problems. Some common sense questions that you can
ask yourself to test the probably legality of what you have done
are:
Did everyone who was likely to be affected by the decision
have a reasonable chance of knowing there was a hearing?
Did we give both (or all) sides a chance to present all of the
major facts and important issues?
If the proposal is denied, will the owner have an assortment
of land uses left, even if they may not be the uses he/she most
wants?
If someone reads a transcript of your meeting one year later,
will they be able to understand from that information alone
the actions of the commission?
Is the commission’s action or recommendation consistent
with any adopted plan or plans?
Is there a logical and reasonable connection between any
conditions included in your action and the problems they are
supposed to solve?
Do you have the means and intent to enforce your action if
someone ignores it?
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COMMON SENSE CHECKLIST FOR
DEFENSIBLE DECISIONS
1.

Legitimate public interest. Does the regulation advance a
legitimate public interest? Some regulations may have the intent and
effect of accomplishing results that are not legitimate public policy
objectives.

2.

Is the regulation a reasonable way to accomplish that public
interest? There may be many ways to accomplish a certain
objective, but one must balance public interest and private interests;
the particular regulatory approach should be reasonable in light of this
balancing.

3.

Can the relationship between the regulation and public
interest be documented? A regulatory body should be able to
show how their actions advance the public interest.

4.

Does the regulation allow a reasonable economic use of
property? Again, the public interest being served by the regulation
must be balanced with the private interests such that there is some
reasonable use of the property possible assuming certain zoning
standards are
present.

5.

Is the regulation fairly applied? Generally speaking, similarly
situated property should be regulated equally. If not, care must be
taken to document legitimate reasons as to why this is not the case.
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ELEMENTS OF DEFENSIBLE PROCEDURE
1.

Notice. Notice should be adequate and timely. It should be
reasonably calculated to apprise interested parties of a proposed
action and afford them an opportunity to present their views.

2.

Opportunity to be heard. All parties interested in a
proposed action must have the opportunity to be heard and
present evidence to support their position. Hearings must be
open to the public.

3.

Full disclosure. All parties must have full access to
information statements and evidence relied upon by decision
makers to make their decision. Avoid acting on information
received at the last minute.

4.

Findings. Findings are the legal “footprints” that should be
left in the administrative proceedings to explain how the
decision maker progressed from the facts through established
policies to the decision. Written documentation should reflect:






List of all facts (documents, exhibits, testimony, etc.)
List of standards
Weighing of evidence
Determination of compliance
The decision with any conditions or restrictions
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5.

Unbiased decisions. The decision maker should be clear of bias or
prejudice. Conflicts of interest or apparent conflicts of interest must
be identified.

6.

Timely decisions. A decision should be made within a reasonable
period of time. The decision maker must avoid using the review
process as a delay tactic.

7.

Complete records. A full and clear record must be kept, including
not just the deliberation of the decision makers, but all evidence which
is offered and relied upon by the decision makers.

8.

Clear rules. Rules for the proceedings should be set out clearly in
advance and followed.

The bottom line is that a court will be reluctant to overturn a decision that is
well-reasoned, that is supported by valid planning analysis that allows some
reasonable use of the property and was fairly made.
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Chapter 4
The Scope of the Zoning Power
4-100

Introduction

If effectively used, the zoning power is broad, but it is not unlimited. This chapter explores the reach of that
power. Chapters 5, 6 and 7 examine the limitations on the zoning power.
4-200

The extent of the zoning power over uses, structures and areas of use

Virginia Code § 15.2-2280 is the key enabling statute that establishes the scope of the zoning power over uses,
structures, and areas of use. It authorizes a locality to regulate, restrict, permit, prohibit, and determine the following:


Uses: The use of land, buildings, structures and other premises for agricultural, business, industrial, residential,
flood plain and other specific uses.



Physical characteristics of structures: The size, height, area, bulk, location, erection, construction, reconstruction,
alteration, repair, maintenance, razing, or removal of structures.



Areas of use: The areas and dimensions of land, water, and air space to be occupied by buildings, structures and
uses, and of courts, yards, and other open spaces to be left unoccupied by uses and structures, including
variations in the sizes of lots based on whether a public or community water supply or sewer system is available
and used.



Excavation: The excavation or mining of soil or other natural resources.

The Virginia Supreme Court has described the authority delegated to localities in Virginia Code § 15.2-2280 as
“broad authority.” Trible v. Bland, 250 Va. 20, 24, 458 S.E.2d 297, 299 (1995). Under a Dillon Rule analysis, Virginia
Code § 15.2-2280 authorizes a locality to zone and regulate the territory within its jurisdiction, but does not delineate
how the locality is supposed to implement the broad powers granted. In this situation, the choice of implementation
by the locality will be upheld as long as the method selected is reasonable. Advanced Towing Company, LLC v. Fairfax
County Board of Supervisors, 280 Va. 187, 193, 694 S.E.2d 621, 624 (2010) (county enabled to impose territorial
restriction in towing regulation); Arlington County Board of Supervisors v. White, 259 Va. 708, 712, 528 S.E.2d 706, 708
(2000) (county not enabled to extend coverage to the newly defined category of domestic partners under its selffunded health insurance benefits plan). This is known as the “reasonable selection of method rule,” discussed in
section 5-522.
Understanding the scope of a locality’s zoning powers under Virginia Code § 15.2-2280 and other sections is
critical.
4-300

The physical reach of the zoning power: territory and airspace

A county has jurisdiction over all of the unincorporated territory in the county; a city or town has jurisdiction
over all of the territory within that municipality. Virginia Code § 15.2-2281; see Board of Supervisors of Loudoun County v.
Town of Purcellville, 276 Va. 419, 438, 666 S.E.2d 512, 521 (2008) (although planning processes may be extra-territorial
between counties and towns under Virginia Code § 15.2-2231, a locality’s zoning authority is limited to its own
territory).
A zoning ordinance also extends to the superjacent airspace of any privately-owned land. Virginia Code § 15.22293(A). Superjacent airspace includes any use or structure on top of (e.g., a structure) or above (e.g., an antenna affixed
to a pole) the ground. For publicly owned land, a zoning ordinance applies to:
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Public travelways: Airspace that is superjacent or subjacent to any public highway, street, lane, alley or other way
that is not required for the purpose of travel, or other public use, by the Commonwealth or other political
jurisdiction owning it. Virginia Code § 15.2-2293(B).



Other public land: Airspace that is: (1) not associated with a public travelway; (2) superjacent to any land owned by
the Commonwealth or other political jurisdiction; and (3) occupied by a nonpolitical entity or person. Virginia
Code § 15.2-2293(C).

Virginia Code § 15.2-2293 is an often overlooked regulation, even by the Commonwealth. The section is
important because it provides that state-owned land not used for state purposes is subject to local zoning
regulations. For example, if VDOT desired to allow a private wireless service provider to erect a pole, antennas and
ground equipment within the public right-of-way, that private use would be subject to local zoning regulations.
Submerged lands also present an interesting issue. In Jennings v. Board of Supervisors of Northumberland County, 281
Va. 511, 708 S.E.2d 841 (2011), a landowner with riparian rights challenged the county’s zoning authority on those
portions of proposed commercial piers and wharves that would lie beyond the mean low-water mark of a tidal,
navigable waterway which, by law, was owned by the Commonwealth. The court held that the county’s zoning
authority applied to the landowner’s proposed piers and marinas, and concluded that the county’s authority was not
pre-empted by the Commonwealth’s authority under Virginia Code § 28.2-1204 to issue permits for uses of “Stateowned bottomlands.” In 1985-86 Va. Op. Atty. Gen. 108, the Attorney General discussed in a footnote the question
of whether private wharves, piers and docks were subject to local zoning regulations where the subaqueous beds of
bays, rivers, creeks and shores were the property of the Commonwealth. Recognizing that private landowners had
riparian rights, the Attorney General concluded that “the State’s use of State-owned bottom is not subject to local
regulation, but the exercise of a riparian landowner’s property rights which encroach on State-owned bottom is
validly subject to local regulation.”
4-400

The enabled subject matter of a zoning ordinance

The following is a list of the key elements that may be included in a zoning ordinance:


Water protection: Reasonable provisions, not inconsistent with applicable state water quality standards, to protect
surface water and ground water as defined in Virginia Code § 62.1-255. Virginia Code § 15.2-2283.



Variances: Variances, which are reasonable deviations from those provisions of a zoning ordinance regulating the
size, shape, or area of a lot or parcel of land, or the size, height, area, bulk, or location of a building or structure.
Virginia Code § 15.2-2286(A)(1).



Special use permits: Special use permits, subject to suitable regulations and safeguards. Virginia Code § 15.22286(A)(3). This authority is also subject to limitations on the uses for which special use permits may be
required and the scope and effect of the conditions that may be imposed. Virginia Code §§ 15.2-2288, 15.22288.1. For example, although a special use permit may not be required for production agriculture on
agriculturally zoned lands, one may be required for the storage or disposal of nonagricultural excavation
material, waste and debris on agriculturally zoned lands if the excavation material, waste and debris are not
generated on the farm, subject to the provisions of the Virginia Waste Management Act. Virginia Code § 15.22288. A governing body may delegate the responsibility to act on special use permits to the board of zoning
appeals. Virginia Code § 15.2-2309(6).



Modifications: Modifications issued by the zoning administrator pertaining to the size, height, location or features
of any building on a parcel. Virginia Code § 15.2-2286(A)(4).



Administration and enforcement: Administering and enforcing the zoning ordinance, and appointing a zoning
administrator. Virginia Code § 15.2-2286(A)(4) and (5) (authority to seek criminal fines); Virginia Code § 15.2-2208
(authority to enjoin violations); Virginia Code § 15.2-2209 (authority to seek civil penalties).
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Fees: Collecting fees to cover the cost of making inspections, issuing permits, advertising notices and other
expenses incident to the administration of the zoning ordinance or to filing or processing any appeal or
amendment thereto. Virginia Code § 15.2-2286(A)(6). Virginia Code § 15.2-108.1 prohibits localities from
charging any fee, other than fire prevention inspection fees, “to any church, synagogue, or other place of
worship unless authorized by general law or special act of the General Assembly.” The fees enabled by Virginia
Code § 15.2-2286(A)(6) are fees authorized by general law and, therefore, would not be subject to the
prohibition in Virginia Code § 15.2-108.1.



Amending or repealing zoning text and maps: Amending or repealing the regulations or district maps from time to
time. Virginia Code § 15.2-2286(A)(7).



Plans of development: Requiring the submission and approval of a plan of development prior to issuing building
permits to assure compliance with regulations contained in the zoning ordinance. Virginia Code § 15.22286(A)(8).



Mixed use and planned unit districts: Designating areas and districts for mixed use or planned unit developments.
Virginia Code § 15.2-2286(A)(9).



Incentive zoning: Administering incentive zoning. Virginia Code § 15.2-2286(A)(10). Incentive zoning means using
bonuses in the form of increased project density or other benefits to a developer in return for the developer
providing certain features or amenities desired by a locality, including but not limited to, site design
incorporating principles of new urbanism and traditional neighborhood development, environmentally
sustainable and energy-efficient building design, affordable housing creation and preservation, and historical
preservation, as part of the development. Virginia Code § 15.2-2201. Incentive zoning is different from
conditional (proffered) zoning.



Consensual downzoning: Entering into a voluntary agreement with a landowner that would result in a downzoning
of undeveloped or underdeveloped lands in exchange for a tax credit equaling the amount of excess real estate
taxes paid because of the higher zoning classification. Virginia Code § 15.2-2286(A)(11).



Clustering single family dwellings to preserve open space: Requiring localities to allow clustering of single family dwellings
and the preservation of open space developments in at least 40% of its undeveloped territory, subject to
standards, conditions and criteria established by the locality, and which must be approved by the locality’s staff
as a ministerial decision. Clustering regulations in effect on June 1, 2004 that allowed by-right clustering are
grandfathered. Virginia Code §15.2-2286.1.



Airport safety zoning and airport noise attenuation: Localities having an airport or which are within the approach slope
or safety zone of an airport must regulate the height of structures and natural growth in accordance with the
rules of the Virginia Aviation Board. Virginia Code § 15.2-2294; see Virginia Code § 15.2-2295 for airport noise
attenuation.



Mountain ridge construction: Localities having mountain ridges over a certain elevation may regulate the height and
location of tall buildings on those ridges. Virginia Code § 15.2-2295.1. Note that localities also have this authority
under Virginia Code §15.2-2280 (express authority to regulate the height of structures).



Conditional zoning: The rezoning of land with proffers is referred to in Virginia Code § 15.2-2296 as conditional
zoning. Virginia Code §§ 15.2-2296 through 15.2-2303.3. Proffers consist of reasonable conditions that are in
addition to the regulations of the zoning district. See, e.g., Virginia Code § 15.2-2298(A).



Affordable dwelling units: Establish an affordable housing dwelling unit program. Virginia Code §§ 15.2-2304
(applicable to a limited number of localities, including Albemarle County) and 15.2-2305. Under both sections, the program
must address housing needs, promote a full range of housing choices, and encourage the construction and
continued existence of moderately priced housing by providing for optional increases in density in order to
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reduce land costs for moderately priced housing. A developer’s participation in an affordable dwelling unit
program is voluntary. 1998 Va. Op. Atty. Gen. 35. However, once a developer decides to enter the program, a
locality may impose mandatory requirements. 1998 Va. Op. Atty. Gen. 35; e.g., Virginia Code § 15.2-2305(B)(3)
authorizes a locality to require “up to 17 percent of the total units approved . . . to be affordable dwelling units.”


Preservation of historical sites and architectural areas: Regulations for certain historic sites and surrounding areas, as
well as areas contiguous to arterial streets or highways found by the governing body to be significant routes of
tourist access to the locality or to designated historic sites and areas. Virginia Code § 15.2-2306(A)(1). The
regulations may require that structures and signs in the district be considered by a review board to determine
architectural compatibility with the historic sites and areas. Virginia Code § 15.2-2306(A)(1). A locality is also
enabled to adopt regulations prohibiting a historic landmark, building or structure within a district from being
razed, demolished or moved until the proposed action is approved by the review board and certain other
procedures are complied with. Virginia Code § 15.2-2306(A)(2) and (3). Prior to establishing a historic district, a
locality is required to identify and inventory all structures being considered for inclusion in such a historic
district and to establish written criteria to be used in making the determination. Virginia Code § 15-2.2306(C).
However, districts composed of parcels contiguous to arterial streets or highways found by the governing body
to be significant routes of tourist are not subject to this requirement. Virginia Code § 15-2.2306(C). One circuit
court has described Virginia Code § 15.2-2306 as “a broad grant of legislative authority for localities to enact
zoning provisions tailored to preserving the unique character of their historic areas.” Owens v. City Council of the
City of Norfolk, 78 Va. Cir. 436 (2009) (upholding validity of district regulation allowing buildings taller than 35
feet with “authorized variations” determined to be architecturally compatible with the building’s surroundings).



Nonconformities: Regulations providing that land, buildings, and structures and the uses thereof which do not
conform to the zoning prescribed for the district in which they are situated may be continued only so long as:
(1) the then existing or a more restricted use continues; (2) the use is not discontinued for more than two years;
and (3) so long as the buildings or structures are maintained in their then structural condition. Virginia Code §
15.2-2307. A locality also may require that the uses of buildings or structures conform to the current zoning
regulations whenever they are enlarged, extended, reconstructed or structurally altered, and may prohibit a
nonconforming building or structure from being moved on the same lot or to any other lot that is not properly
zoned to permit the nonconforming use. Virginia Code § 15.2-2307.



Transfer of development rights: Allowing the transfer of development rights from a parcel located in the locality
(from a sending area) to another parcel located elsewhere in the locality (to a receiving area). Virginia Code §§ 15.22316.1 and 15.2-2316.2. See Johnson v. Arlington County, 292 Va. 843, 794 S.E.2d 389 (2016) (holding that Arlington
County could tax a transferable development right only if it enacted an ordinance that complied with the
specific requirements of Virginia Code § 15.2-2316.2).



Impact fees: Localities with a population of 20,000 or more and a growth rate of 5% or more (between the next to
last and last decennial census) or in localities with a growth rate of 15% or more may adopt regulations
imposing transportation impact fees within impact fee services areas identified in the comprehensive plan.
Virginia Code § 15.2-2319. Before an impact fee ordinance may be adopted, the locality must assess road
improvement needs benefiting an impact fee service area and adopt a road improvements plan showing
necessary road improvements and a schedule for those improvements. Virginia Code § 15.2-2321. The impact
fees are “to fund or recapture all or any part of the cost of providing reasonable road improvements benefiting
new development.” Virginia Code § 15.2-2322. The amount of the impact fees imposed on a specific
development or subdivision must be determined before or at the time the site plan or subdivision plat is
approved, and the fee must be “collected” when the building permit is issued, which may be paid in a lump sum,
over a period of years, or as provided in an agreement between the owner and the locality. Virginia Code § 15.22323. The enabling legislation also provides the methodology for determining the maximum impact fees
(Virginia Code § 15.2-2323), credits against the impact fees (Virginia Code § 15.2-2324), the use of proceeds
(Virginia Code § 15.2-2326), and the refund of impact fees (Virginia Code § 15.2-2327). Counties having a
population of more than 90,000 (2000 census) may establish urban transportation service districts and impose
impact fees under separate impact fee enabling legislation. Virginia Code § 15.2-2328 et seq.
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Collection of delinquent fees and charges before processing application. Virginia Code §§ 15.2-2286 and 58.1-3700 authorize
localities to require an applicant to pay all nuisance charges, stormwater management utility fees, and any other
charges that constitute a lien on the subject property before issuing a local business license or initiating an
application for a rezoning, special use permit, special exception, building permit, erosion and sediment control
permit, or any other land disturbing permit.

A zoning ordinance that includes matters not included in sections 4-200, 4-300 and 4-400 may be subject to a
claim that the regulation is not enabled.
4-500

Overlay districts

A zoning ordinance may provide for overlay districts. An overlay district is a zoning district in which the
requirements of the overlay district must be complied with, as well as the requirements of the underlying “base”
zoning district; thus, one district overlays another. Beacon Hill Farm Associates v. Loudoun County, 875 F.2d 1081, fn.1
(4th Cir. 1989).
The following are four common elements of an overlay district: (1) it affects lands that have common
characteristics or features for which regulation beyond that provided by the underlying zoning district is desired; (2)
it is a product of a long study and careful consideration to identify lands to be subject to the requirements of the
overlay district; (3) it imposes requirements that are additional to those already required by the underlying zoning
district; and (4) it may involve amendments to the ordinance text and/or the zoning map. These elements are similar
to those of a comprehensive downzoning, discussed in section 10-320.
Albemarle County has established several overlay districts including the Airport Impact Area Overlay District
(Albemarle County Code § 18-30.2), the Flood Hazard Overlay District (Albemarle County Code § 18-30.3), the Natural
Resource Extraction Overlay District (Albemarle County Code § 18-30.4), and the Entrance Corridor Overlay District
(Albemarle County Code § 18-30.6).
4-600

Statutory limitations on the zoning power

The Dillon Rule (chapter 5), the United States and Virginia Constitutions (chapter 6), and preemptive federal
and state laws (chapter 7) impose limitations on a locality’s zoning power. In addition, the Virginia Code imposes a
number of statutory limitations on the zoning power. Every zoning regulation pertaining to the subject matter below
must be analyzed to be certain that the regulation complies with the applicable state law.
4-610

Uses that must be allowed by right; special use permit prohibited

The General Assembly has created a number of classes of uses or structures which a locality must allow by right
rather than by special use permit or, in some cases, any other restrictions, provided that the use or structure meets
the statutory requirements for eligibility. Some of these classes of protected uses are designed to further broad
public policies, such as policies against discrimination in housing. Another group of classes exist solely to promote a
particular industry or to exempt it from some or all local regulation.
4-611

Production agriculture or silviculture activity

A locality may not require a special use permit for any production agriculture or silviculture activity in an
agricultural zoning district. Virginia Code § 15.2-2288; see also Virginia Code § 3.2-300 et seq. (the Right to Farm Act).
Production agriculture and silviculture is the bona fide production or harvesting of agricultural or silvicultural products.
This term does not include the processing of agricultural or silvicultural products or the above-ground application or
storage of sewage sludge. Virginia Code § 15.2-2288.
A locality may impose setback requirements, minimum area requirements and other requirements that apply to
land used for agricultural or silvicultural activity. Virginia Code § 15.2-2288.
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4-612

Residential uses; no special use permit

A locality may not require a special use permit as a condition of approval of a subdivision plat, site plan or
building permit for the development and construction of residential dwellings at the use, height, and density
permitted by right under the zoning ordinance. Virginia Code § 15.2-2288.1.
However, special use permits may be required for: (1) a cluster or town center as an optional form of residential
development at a density greater than that permitted by right, or otherwise permitted by ordinance; (2) use in an area
designated for steep slope mountain development; (3) use as a utility facility to serve a residential development; or
(4) nonresidential uses including, but not limited to, home businesses, home occupations, day care centers, bed and
breakfast inns, lodging houses, private boarding schools, and shelters established for the purpose of providing
human services to their occupants. Virginia Code § 15.2-2288.1.
4-613

Manufactured housing

Virginia Code § 15.2-2290(A) imposes a limitation on a locality’s zoning power by requiring that, in all
agricultural zoning districts and other zoning districts where agricultural, horticultural, or forestal uses are the
dominant use, manufactured houses on permanent foundations and on individual lots must be permitted as a matter
of right. However, a manufactured house is subject to all of the development standards applicable to site-built single
family dwellings within the same or equivalent zoning district.
A manufactured house, as used in Virginia Code § 15.2-2290, has the same meaning as a manufactured home under
Virginia Code § 36-85.3. 1996 Va. Op. Atty. Gen. 66. A manufactured home is a structure subject to federal regulation,
which is transportable in one or more sections; is eight body feet or more in width and 40 body feet or more in
length in the traveling mode, or is 320 or more square feet when erected on site; is built on a permanent chassis; is
designed to be used as a single-family dwelling, with or without a permanent foundation, when connected to the
required utilities; and includes the plumbing, heating, air-conditioning, and electrical systems contained in the
structure. Virginia Code § 36-85.3. For zoning purposes, the language subject to federal regulation in the definition in
Virginia Code § 36-85.3 means manufactured homes that satisfy the standards of quality, durability and safety
established under federal law. 1996 Va. Op. Atty. Gen. 66. One example of the effect of this limitation is that a locality
is prohibited from allowing a site-built home to be located on a one-acre lot in an agricultural zoning district, while
requiring a manufactured house to be sited on a five-acre lot. 1991 Va. Op. Atty. Gen. 67.
The development standards for residential structures may not have the effect of excluding manufactured housing.
Virginia Code § 15.2-2290(B).
4-614

Tents serving as temporary structures; no special use permit

A locality may not require a special use permit in order for a landowner to erect a tent on private property that:
(1) is intended to serve as a temporary structure for a period of three days or less; and (2) will be used primarily for
private or family-related events including, but not limited to, weddings and estate sales. Virginia Code § 15.2-2288.2.
4-615

Cemeteries

Effective January 1, 2013, Virginia Code § 15.2-2288.5 provides that cemetery buildings, including mausoleums,
crypts and administrative buildings, are not subject to additional local legislative decisions, such as a special use permit,
if the building or other structure was shown in a legislative approval for a specific cemetery previously obtained at the
request of the owner.
4-620

Facilities to allow for the care of others

There are several classes of uses where varying types and levels of care are provided to others which a locality
must allow by right as a residential use.
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4-621

Group homes and small assisted living facilities of eight or fewer persons

Virginia Code § 15.2-2291(A) requires that a zoning ordinance consider a group home in which no more than
eight persons with mental illness, mental retardation, or developmental disabilities reside with one or more resident
counselors or other staff persons as a single family residential occupancy. To qualify for this treatment, the group
home must be licensed by the Department of Behavioral Health and Developmental Services. Virginia Code § 15.22291(A). Mental illness and developmental disability do not include the current illegal use of or addiction to a controlled
substance as defined in Virginia Code § 54.1-3401. Virginia Code § 15.2-2291(A). A zoning ordinance may not
impose any conditions on a group home that are more restrictive than those imposed on residences occupied by
persons related by blood, marriage, or adoption. Virginia Code § 15.2-2291(A). A group home serving eight unrelated
adults who do not meet these criteria does not qualify under Virginia Code § 15.2-2291(A) for treatment as a singlefamily residence insofar as zoning is concerned. 1995 Va. Op. Atty. Gen. 286.
Virginia Code § 15.2-2291(B) requires that a zoning ordinance consider an assisted living facility in which no
more than eight aged, infirm or disabled persons with one or more resident counselors or other staff persons to be
residential occupancy as a single family residential occupancy. To qualify for this treatment, the assisted living facility
must be licensed by the Department of Social Services. Virginia Code § 15.2-2291(B). Like group homes, a zoning
ordinance may not impose any conditions on an assisted living facility that are more restrictive than those imposed
on residences occupied by persons related by blood, marriage, or adoption. Virginia Code § 15.2-2291(B).
4-622

Family day homes of five or fewer children

Virginia Code § 15.2-2292 requires that a zoning ordinance consider a family day home serving up to five
children, exclusive of the provider’s own children and any children who reside in the home, as residential occupancy
by a single family. A family day home is a child day program for children under the age of thirteen offered in the
residence of the provider or the home of any of the children in care, exclusive of the provider’s own children and
any children who reside in the home, when at least one child receives care for compensation. Virginia Code § 63.2100 (also providing that only family day homes serving more than six children, who do not otherwise reside in the
home, must be licensed). A zoning ordinance may not impose conditions more restrictive than those imposed on
residences occupied by persons related by blood, marriage, or adoption. Virginia Code § 15.2-2292(A).
4-623

Temporary family healthcare structures

Virginia Code § 15.2-2292.1 requires that a zoning ordinance allow by right temporary family healthcare structures of
no more than 300 gross square feet as accessory uses in any zoning district permitting single family detached
dwellings if the statutory prerequisites are satisfied. These structures are permitted to be used by a caregiver in
providing care for a mentally or physically impaired person who occupies the structure, either alone or with his or
her spouse, and may be located only on property owned or occupied by the caregiver as his residence.
4-630

Farm wineries, limited breweries, limited distilleries, and activities at agricultural operations

A locality’s regulation of the activities and events of licensed farm wineries designed to market and sell their
products must be reasonable. Virginia Code § 15.2-2288.3(A). The regulations must take into account the economic impact
the regulations will have on the farm wineries, the agricultural nature of the activities and events, and whether the
activities and events are usual and customary throughout the Commonwealth. Virginia Code § 15.2-2288.3(A). If the
events and activities are usual and customary throughout the Commonwealth, they may be regulated only if they
impose a substantial impact on the health, safety or welfare of the public. Virginia Code § 15.2-2288.3(A).
A locality may regulate noise, other than amplified music, arising from events or activities at a farm winery, only
to the extent that the locality otherwise regulates noise. Virginia Code § 15.2-2288.3(A). The regulation of amplified
music at a farm winery must consider the effect on adjacent property owners and nearby residents. Virginia Code §
15.2-2288.3(A).
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A locality may not treat private personal gatherings held by the owner of a farm winery differently from private
personal gatherings by other citizens if the owner resides at the farm winery or on property adjacent to the farm
winery, the wine is not sold or marketed at the gathering, and if neither the farm winery or its agents received
consideration for the gathering. Virginia Code § 15.2-2288.3(D).
A locality also is prohibited from regulating any of the follow activities of a farm winery: (1) the production and
harvesting of fruit and other agricultural products and the manufacturing of wine; (2) the on-premises sale, tasting,
or consumption of wine during regular business hours within the normal course of business of the farm winery; (3)
the direct sale and shipment of wine by common carrier to consumers under applicable state law; (4) the sale and
shipment of wine to the Alcoholic Beverage Control Board, licensed wholesalers, and out-of-state purchasers under
applicable state law; (5) the storage, warehousing, and wholesaling of wine in accordance with the law; and (6) the
sale of wine-related items that are incidental to the sale of wine. Virginia Code § 15.2-2288.3(E).
Virginia Code § 15.2-2288.3:1 restricts the authority of a locality to regulate limited breweries in agricultural zoning
districts, and Virginia Code § 15.2-2288.3:2 restricts the authority of a locality to regulate limited distilleries in
agricultural zoning districts. The regulatory schemes for limited breweries and limited distilleries are similar to that
established for farm wineries.
Virginia Code § 15.2-2288.6 restricts a locality’s regulation of a range of activities at agricultural operations, as
that term is defined in Virginia Code § 3.2-300.
4-640

Helicopters

Virginia Code § 15.2-2293.2 prohibits localities from banning the departure and landing of private, noncommercial
helicopters within their jurisdiction. However, a locality may require a special use permit for helicopter departures and
landings subject to reasonable conditions for the protection or benefit of owners and occupants of neighboring parcels
including, but not limited to, conditions related to compliance with applicable regulations of the Federal Aviation
Administration.
4-650

Political signs

Virginia Code § 15.2-109 provides that:
No locality shall have the authority to prohibit the display of political campaign signs on private
property if the signs are in compliance with zoning and right-of-way restrictions applicable to
temporary nonpolitical signs, if the signs have been posted with the permission of the owner. The
provisions of this section shall supersede the provisions of any local ordinance or regulation in
conflict with this section.
The Attorney General has opined that localities may not limit political signs to a certain size while permitting larger
signs, or impose any other burdens or restrictions, that do not apply to other categories of temporary signs under their
zoning ordinance. 2012 Va. Op. Atty. Gen. LEXIS 23, 2012 WL 2063674.
4-660

Registered commercial fishermen and seafood buyers

Virginia Code § 15.2-2307.1 provides that registered commercial fishermen and seafood buyers who operate
their businesses from their waterfront residences may not be prohibited by a locality from continuing their
businesses, notwithstanding the provisions of any local zoning ordinance. This section only applies to businesses
that have been in operation by the current owner, or a family member of the current owner, for at least 20 years at
the location in question. The protection granted by this section continues so long as the property is owned by the
current owner or a family member of the owner.
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Chapter 10
Zoning Map and Text Amendments
10-100 Introduction
The uses that may be allowed on land may be changed either by amending the regulations of the zoning district
in which the land is situated (a zoning text amendment) or by amending the zoning map and changing the zoning
district in which the land is situated (a zoning map amendment, more commonly referred to as a rezoning). This chapter
primarily addresses zoning map amendments (rezonings).
The zoning and rezoning of land is wholly legislative, and cannot be accomplished in any fashion other than by
an appropriate ordinance or map amendment. See Laird v. City of Danville, 225 Va. 256, 302 S.E.2d 21 (1983).
One who owns land always faces a possibility of it being rezoned. Cole v. City Council of City of Waynesboro, 218 Va.
827, 241 S.E.2d 765 (1978). There is “no vested property right in the continuation of the land’s existing zoning
status. [citations omitted].” Board of Supervisors of Stafford County v. Crucible, Inc., 278 Va. 152, 160, 677 S.E.2d 283, 287
(2009). However, the policy that permissible land use should be reasonably predictable assures a landowner that the
uses will not be changed suddenly, arbitrarily or capriciously, but only after a period of investigation and community
planning, and only where circumstances substantially affecting the public interest have changed. Cole, supra. This
“stability and predictability in the law serve the interest of both the landowner and the public.” Board of Supervisors of
Fairfax County v. Snell Construction Corp., 214 Va. 655, 659, 202 S.E.2d 889, 893 (1974).
Typically, a zoning map amendment either upzones or downzones the land. An upzoning is the rezoning of land that
increases the permitted intensity of use or development by right, and it may include an increase in permitted density.
A downzoning is the rezoning of property that reduces the permitted intensity of use or development by right,
including a reduction in permitted density. Board of Supervisors of Culpeper County v. Greengael, LLC, 271 Va. 266, 626
S.E.2d 357 (2006). Land may also be upzoned or downzoned by a zoning text amendment by liberalizing or
restricting, respectively, the by-right uses in the zoning district.
Eight Key Terms and Principles





Zoning text amendments change the zoning regulations.



Downzonings are usually the rezoning of property (though a downzoning may be achieved by a zoning text amendment)
that decreases the permitted intensity of use or development by right, including a reduction in permitted density.



A denied upzoning is lawful if it is fairly debatable that the existing zoning is reasonable, even if the proposed zoning is
also reasonable.



Downzonings are lawful if they are comprehensive in their scope; piecemeal downzonings are lawful only where there is
a change in circumstances, a mistake in fact, or fraud.



Zoning decisions should be based on sound zoning principles, seeking to achieve the purposes of zoning listed in
Virginia Code § 15.2-2283 and based on the factors articulated in Virginia Code § 15.2-2284.

Zoning map amendments change the zoning district in which the land is situated; commonly referred to as a rezoning.
Zoning text and map amendments are legislative acts of the governing body.
Upzonings are usually rezonings (though an upzoning may be achieved by a zoning text amendment) that increase the
permitted intensity of use or development by right, including an increase in density.

Upzonings are by far the more common type of rezoning and are typically initiated by the landowner. The
analysis beginning in section 10-300 is presented in the context of cases in which, in most cases, applications for
upzonings were denied. Downzonings are less common and are typically initiated by the locality. The analysis
beginning in section 10-400 examines those cases that have considered whether a downzoning was comprehensive
or piecemeal. Section 10-500 re-examines the cases in section 10-300 in the context of the reasonableness of the
zoning decision at issue under the fairly debatable test, which is the test by which the validity of a zoning decision
(most often, a denied upzoning) would be considered by the courts.
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10-200 Initiation of the process
Zoning text and zoning map amendments can be initiated by the locality or by a landowner or his or her
authorized representatives.
10-210 Zoning text amendments
Zoning text amendments must be initiated by a resolution of intent adopted by the governing body or a motion
adopted by the planning commission. Virginia Code § 15.2-2286(A)(7); Ace Temporaries, Inc. v. City Council of the City of
Alexandria, 274 Va. 461, 649 S.E.2d 688 (2007) (multiple amendments of the same zoning text each require their
own resolution or motion to initiate the process). The resolution or motion must state the public purposes for the
proposed action. Virginia Code § 15.2-2286(A)(7). It is sufficient for the resolution to merely recite the purposes set
forth in Virginia Code § 15.2-2286(A)(7) (public necessity, convenience, general welfare, or good zoning practices),
rather than state specific, independent purposes. County of Fairfax v. Southern Iron Works, Inc., 242 Va. 435, 410 S.E.2d
674 (1991). However, it need not necessarily state the exact language of the statute provided that a statement of
public purpose is given. In re Zoning Ordinance Amendments by the Board of Supervisors of Loudoun County, 67 Va. Cir. 462
(2004).
The text of the proposed zoning ordinance need not be available when the resolution of intent or the motion to
initiate a zoning text amendment is adopted. Virginia Code § 15.2-2286(A)(7); see Ace Temporaries, supra, (the “General
Assembly did not include a requirement in Code § 15.2-2286(A)(7) that the text of an amendment be in written
format at the time of initiation”); In re Zoning Ordinance Amendments Enacted by the Board of Supervisors of Loudoun County,
67 Va. Cir. 462 (2004).
When adopting a zoning text amendment, the governing body need not have the full text of the proposed
ordinance before it when it takes action if the materials before the governing body are sufficiently clear as to what it
is adopting. Southern Iron Works, Inc., 242 Va. at 445-46, 410 S.E.2d 680-81 (holding the board of supervisors did not
unlawfully delegate legislative power to staff in directing it to compile the text supplement setting forth the text
amendment, where the staff made no substantive changes to what the board adopted).
10-220 Zoning map amendments
Zoning map amendments (rezonings) are initiated by petition of the owner of property, a contract purchaser with
the owner’s consent, or the owner’s agent. Virginia Code § 15.2-2286(A)(7) provides in part that a zoning map
amendment (“rezoning”) may be initiated:
(iii) by petition of the owner, contract purchaser with the owner’s written consent, or the owner’s
agent therefore, of the property which is the subject of the proposed zoning map amendment, addressed to the
governing body or the local planning commission, . . . (italics added)
Zoning map amendments also may be initiated by the governing body or the planning commission. Virginia
Code § 15.2-2286(A)(7).
10-221 General requirements
Within business 10 days after a rezoning application is submitted, the locality must submit the proposal to
VDOT if the proposal will substantially affect transportation on state-controlled highways. Virginia Code § 15.22222.1(B). The rezoning application must include a traffic impact statement if required by local ordinance or VDOT
regulations. Virginia Code § 15.2-2222.1(B).
Within 45 days after its receipt of the traffic impact statement, VDOT must either provide written comment on
the proposed rezoning to the locality or schedule a meeting with the locality’s planning commission or other agent
(to be held within 60 days after VDOT received the traffic impact statement) and the applicant to discuss potential
modifications to the proposal to address concerns and deficiencies. Virginia Code § 15.2-2222.1(B). VDOT must
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complete its initial review of the rezoning proposal within 45 days, and its final review within 120 days, after it
receives the rezoning proposal from the locality. Virginia Code § 15.2-2222.1(B).
10-222 Consent requirements
As noted in section 10-220, Virginia Code § 15.2-2286(A)(7)(iii) provides in part that a zoning map amendment
may be initiated “by petition of the owner, contract purchaser with the owner’s written consent, or the owner’s agent
therefore, of the property which is the subject of the proposed zoning map amendment.” What does that mean, especially when
the parcel proposed to be rezoned is but one parcel that is subject to a single set of proffers or is part of a planned
development?
In Town of Leesburg v. Long Lane Associates, 284 Va. 127, 726 S.E.2d 27 (2012), the Virginia Supreme Court held
that a locality does not need to obtain the consent of a neighboring property owner to rezone a parcel that was
originally part of an undivided property that was previously rezoned and subject to a single set of proffers. The
Court concluded that the owner of the neighboring property has no vested right in its expectation that the
neighboring property would continue to develop in accordance with the prior proffered zoning, which existed at the
time the landowner purchased its property and developed it in accordance with the prior proffers. The Court also
concluded that Virginia Code § 15.2-2303(A) does not require that all successors in title agree or consent to any
portion of the subdivided land being thereafter rezoned.
Related to the issue before the Virginia Supreme Court in Long Lane Associates, Virginia Code § 15.2-2302 allows
a landowner subject to proffered conditions to apply to amend the proffers after providing written notice of the
application to the owners of other parcels subject to the same existing proffers. The notice must be provided within
10 days after receipt of the application as provided in Virginia Code § 15.2-2204(H). Virginia Code § 15.2-2302. See
also section 11-380. The reasoning of the Virginia Supreme Court in Long Lane Associates would appear to apply to
rezonings pertaining to planned developments as well.
10-300 The relevant factors to be considered in a rezoning
Virginia Code § 15.2-2284 states that zoning ordinances and districts must be drawn and applied by reasonably
considering the following:


The existing use and character of property.



The comprehensive plan.



The suitability of the property for various uses.



The trends of growth or change.



The current and future requirements of the community as to land for various purposes as determined by
population and economic studies and other studies.



The transportation requirements of the community.



The requirements for airports, housing, schools, parks, playgrounds, recreation areas and other public services.



The conservation of natural resources, the preservation of flood plains, the protection of life and property from
impounding structure failures, the preservation of agricultural and forestal land and the conservation of
properties and their values.



The encouragement of the most appropriate use of land throughout the locality.
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Every proposed rezoning should be accompanied by an analysis of how the amendment satisfies one or more of
the factors listed above. Some of these factors are closely related to one another and are considered together below.
A locality is not required to consider all nine factors in each zoning decision. Many of these factors may be
addressed in the comprehensive plan and, in that case, the locality’s analysis may focus on whether the proposed
rezoning is consistent with the plan.
One of the central themes running through this section is that the reasonableness of the existing zoning is
critical to the analysis and the application of these nine factors. No single factor is necessarily determinative. The
cases cited below appear repeatedly throughout the various factors discussed.
Summary of the Relevant Factors in a Rezoning and How Courts Have Looked at Those Factors
Factor
Courts’ Perspectives
Existing use and character of the property
Consistency with the comprehensive plan

Suitability of the property for various uses;
encouragement of most appropriate uses

The trends of growth or change

Current and future requirements of the community
for using land for various purposes as determined by
population and economic studies and other studies
The transportation requirements of the community;
the requirements for airports, housing, schools, parks,
playgrounds, recreation areas and other public
services

The conservation of natural resources, the
preservation of flood plains, the preservation of
agricultural and forestal land and the conservation of
properties and their values

Relevant to understanding whether existing use and zoning is
reasonable; courts also will look at the abutting property
Critical factor, not only as to use and density, but other elements of
the plan; decision consistent with the plan likely to be found
reasonable; decision inconsistent with the plan not necessarily
unreasonable because other factors in play
Both the relative value of the property under the existing and
proposed zoning, and the economic feasibility of developing under
the existing zoning were key factors in a number of older cases;
though still relevant, factor appears to play a lesser role in more
recent cases
The change in the character of an area since the existing zoning was
established is a critical factor; courts have shown willingness to
protect established neighborhoods even if change is occurring
outside the neighborhood
Reliance on this factor requires more than a decision-makers’ belief
that “we have too much (e.g., commercial/industrial) zoning” or
“we need more (e.g., commercial/industrial) zoning”; studies are
required to show what the needs of the community are; cannot be
relied upon to squelch competition
Adequate public facilities are key factors in a zoning decision and
the importance of these factors will only continue to grow,
particularly with the new requirements that transportation planning
be incorporated into the locality’s comprehensive plan and VDOT
play a more direct role; if the existing zoning is reasonable, the
courts are likely to affirm a denied upzoning on the ground that
impacts to public facilities are not addressed
These factors have not been directly addressed in the case law;
issues related to these factors have been discussed when considering
the suitability of property for various uses and the trends of growth
or change (see above)

10-310 The existing use and character of the property
The existing use and character of the property is an important factor that is key to understanding whether the
existing use and zoning is reasonable. The courts have considered the use and character of not only the property
subject to the upzoning, but also of the abutting and nearby property.
If abutting parcels are zoned or used similarly to the subject parcel, the existing zoning may be found to be
reasonable. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999) (abutting parcels, as
well as the subject parcel, were zoned agricultural and in agricultural use, where residential zoning was sought);
Patrick v. McHale, 54 Va. Cir. 67 (2000) (where residential zoning was sought, existing agricultural zoning was
reasonable even though abutting properties on two sides were zoned residential, where two other abutting
properties were zoned agricultural).
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10-320 Consistency with the comprehensive plan
Whether a proposed rezoning is consistent with the comprehensive plan is perhaps the most important
consideration in modern zoning decision-making. It is important to remember that consistency pertains not only to
the use, but also to many other policies in the comprehensive plan. Note also that although this section breaks out
each of the factors identified in Virginia Code § 15.2-2284, the breadth and scope of the Albemarle County
comprehensive plan incorporates a number of the factors to be considered in a zoning decision. See chapter 9 for a
discussion of the role of the comprehensive plan.
If the existing density or use is consistent with the comprehensive plan, a decision to deny an upzoning should
be upheld. Board of Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981)
(adding that, where both the existing and the proposed uses are reasonable, the locality may retain the use permitted
under the existing zoning even if the proposed use is more appropriate or even the most appropriate use of the
land); Atlantic Town Center Development Corp. v. Accomack County Board of Supervisors, 94 Va. Cir. 35 (2016) (denial to
rezone from agricultural to residential was upheld and not necessarily unreasonable, even though the application was
consistent with the comprehensive plan; the “test for arbitrary and capricious is not wholly based upon compatibility
with a comprehensive plan. The plan may create expectations in the mind of the landowner but it is the Board’s
acceptance or denial of the applicant’s specific plan that is at issue”); Williams v. Board of Supervisors of Fairfax County,
1996 Va. Cir. LEXIS 528 (1996) (even though the property was more valuable if developed under the proposed
zoning and the proposed zoning better met the county’s demand for affordable housing, the existing zoning was
consistent with the comprehensive plan and reasonable); Turock Estate, Inc. v. Thomas, 7 Va. Cir. 222 (1984)
(upholding denial of rezoning from R-4 (multiple residence) to C-2 (limited commercial), even though land had
previously been zoned C-2, because decision was reasonably based on the city’s plan for the neighborhood that
recommended that revitalization be achieved by devoting as much land as possible to housing and concentrating
commercial uses only to limited areas).
If the existing zoning is inconsistent with the use identified in the comprehensive plan, the existing zoning is not
necessarily unreasonable if other factors justify the denial of the rezoning. Gregory v. Board of Supervisors of Chesterfield
County, 257 Va. 530, 514 S.E.2d 350 (1999); City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12,
471 S.E.2d 469 (1996); Patrick v. McHale, 54 Va. Cir. 67 (2000) (where residential zoning sought, agricultural zoning
was reasonable even though the comprehensive plan provided for residential zoning in the area, where a significant
portion of the area within the plan area was still zoned agricultural).
If the existing zoning is inconsistent with the comprehensive plan, and the proposed density or use is consistent
with the comprehensive plan, a decision to deny an upzoning should nonetheless be upheld if other factors
delineated in Virginia Code § 15.2-2284 are not satisfactorily addressed, such as:


The applicant fails to adequately address explicitly identified impacts from the project by not proffering cash as
articulated in the comprehensive plan to address the pro rata share of impacts caused by the proposed zoning on
the future cost of public facilities. Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d
350 (1999) (applicant failed to make cash proffer as outlined in the comprehensive plan; cash proffer intended
to address the per lot share of the county’s cost to provide public facilities such as schools, roads, parks, libraries
and fire stations, existing zoning shown to be reasonable).



The existing zoning is shown to be reasonable, based on specific and well-articulated evidence. Gregory, supra;
City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996).



The proposed density or use would adversely affect the existing neighborhood. Board of Supervisors of Fairfax
County v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980).



The proposed density or use fails to satisfy other comprehensive plan guidelines for the rezoning, such as the
minimum size of the zone. Hertz v. Fairfax County Board of Supervisors, 37 Va. Cir. 508 (1992).
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The proposed density or use is premature, based upon specific, objective timing criteria stated in the
comprehensive plan. Board of Supervisors of Loudoun County v. Lerner, 221 Va. 30, 267 S.E.2d 100 (1980); see Cussen
v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990) (denial of upzoning upheld where the existing
zoning was found to be reasonable and the comprehensive plan merely provided that new development in the
urban area may be approved “when utilities and roads with sufficient capacity have been provided”).



The proposed use or density is premature because the subject parcel is in an area whose uses are still devoted to
the existing zoning. Patrick v. McHale, 54 Va. Cir. 67 (2000).

If the existing zoning is inconsistent with the comprehensive plan, and the proposed density or use is
inconsistent with the comprehensive plan, a decision to rezone the property to a different use or density that is
consistent with the comprehensive plan should be upheld. Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629,
300 S.E.2d 79 (1983) (upholding rezoning to residential classification consistent with the comprehensive plan, where
applicant sought rezoning to commercial use; unaddressed traffic and access issues).
10-330 The suitability of the property for various uses; the encouragement of the most appropriate use
of land throughout the county
There appear to be two classes of cases that fall under these combined, related categories – those pertaining to
the relative value and the potential development of the land under its existing zoning and the proposed zoning, and
those that pertain to the economic feasibility of developing under the existing zoning. These combined categories
are also related to certain elements of the trends of growth or change discussed in section 10-340.
10-331 Relative value/potential development of the land under its existing zoning and the
proposed zoning
The Virginia Supreme Court has said that in judging the reasonableness of an existing zoning classification,
consideration should be given to economic factors. Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542
(1978). The relative value of the land under its existing zoning and the proposed zoning has been a factor considered
by the courts to determine the reasonableness of the existing zoning, but it is a factor whose weight appears to have
diminished over the past 30 years.
In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975), one of several factors
considered by the Virginia Supreme Court in concluding that the existing, lower-density residential zoning was
unreasonable was evidence that the land would be worth $2,445,000 more if it was rezoned to the proposed zoning
(the evidence also showed, however, that the owners could develop under the existing zoning and not lose money).
In Board of Supervisors of Fairfax County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975), the Court observed that the
existing residential zoning was unreasonable, where a more intensive residential zoning classification was sought,
because the land would be worth $2,467,000 more if it was rezoned (“It was clearly established that the property is
suitable for a more valuable use than RE-1 . . .”). However, in the more recent Gregory v. Board of Supervisors of
Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999), the Court found that the potential development of the 30acre tract at issue under existing zoning into two or three lots was a reasonable use of the land, where an 81-lot
subdivision was sought under the proposed zoning.
In Runion v. Board of Supervisors of Roanoke, 65 Va. Cir. 41 (2004), a challenge to an approved upzoning, neighbors
contended that the board’s upzoning of a 22.75-acre tract of land from agricultural rural (“AR”) to residential single
family (“R-1”) was contrary to the community plan, bore no reasonable relation to the public health, safety or
general welfare, and failed to address community impacts. The circuit court upheld the board’s decision as
reasonable, finding that under the AR zoning, the tract could be developed with 38 units with multiple driveway
connections to an existing public street, and with no proffers. Under R-1 zoning, the tract could be developed with
44 units, but with more controlled access to the public street, and with proffers for fencing, easements, dedication of
land, design review and a limitation on logging. In addition, the court found that the R-1 zoning reasonably
comported with the community plan and that it was in line with the scheme of development in the neighborhood.
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10-332 Economic feasibility of developing land under existing zoning
In some older cases, the courts considered the economic feasibility of developing under existing zoning as
evidence of the existing zoning’s unreasonableness. In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216
S.E.2d 33 (1975), the cost of development under the existing lower-density zoning was one of several factors
considered by the Virginia Supreme Court in concluding that the existing zoning was unreasonable. The
comparatively higher per-unit cost of development under the existing zoning made higher-density development
extremely feasible and reasonable. Note, however, that there was also evidence that the owners could develop under
the existing zoning and not lose money.
In Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971), the Court found that it was
economically unfeasible to develop the land under its existing residential zoning (the county conceded that the
existing residential zoning in an emerging commercial area was inappropriate), noting that the owners would have to
spend $185,000 to make extensive on-and-off site improvements, particularly for drainage, before they could
develop under the existing zoning. See also City Council of the City of Fairfax v. Swart, 216 Va. 170, 217 S.E.2d 803
(1975) (uncontradicted evidence that it was economically unfeasible to develop 3.285 acre parcel under existing
single family residential zoning where nearby parcels were zoned for high density residential or commercial uses);
County Board of Arlington County v. God, 216 Va. 163, 217 S.E.2d 801 (1975) (developing parcels for single family
residential use, where surrounding area zoned and devoted to apartment uses, was economically unfeasible).
10-340 The trends of growth or change
The case law makes it readily apparent that the trends of growth or change in the vicinity of the land subject to a
rezoning application are a common and key consideration in a zoning decision.
10-341 The change in the character of an area
The change in the character of an area since the existing zoning was established is an important factor that may
show the unreasonableness of the existing zoning. Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178
S.E.2d 508 (1971) (existing single family residential zoning was unreasonable where “fantastic” change had occurred
in the character of the area, with more than 33 rezonings from single family residential to apartments and
commercial); County Board of Arlington v. God, 216 Va. 163, 217 S.E.2d 801 (1975) (existing single family residential
zoning was unreasonable where the zoning was established in 1950 and since then the block on which the owner’s
parcels were located were almost entirely zoned and devoted to apartment uses).
10-342 Protecting an established stable neighborhood may buck a perceived trend
Evidence that a specific neighborhood is an established and stable neighborhood may successfully counter
evidence of the trends of growth or change over a broader area.
Thus, where the existing zoning is residential and the proposed zoning is commercial or industrial, or even a
more intensive residential use, protecting the viability of an existing residential neighborhood is an important factor
that will show the reasonableness of the existing zoning. City Council of the City of Salem v. Wendy’s of Western Virginia,
Inc., 252 Va. 12, 471 S.E.2d 469 (1996) (residential neighborhood was old, beautiful, tree-lined, with good housing
stock, even though commercial and industrial development was occurring on its periphery); Board of Supervisors of
Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983) (expansion of commercial zoning would destabilize and
disrupt stable residential communities); Board of Supervisors of Fairfax County v. Jackson, 221 Va. 328, 269 S.E.2d 381
(1980) (existing residential zoning classification was reasonable in face of request for rezoning that would allow
smaller residential parcel sizes, where the existing zoning reflected the land use in the area, there had been no major
rezonings, subdivisions or resubdivisions of lands in the immediate area in over 20 years, and the rezoning would
establish a precedent that would have an adverse impact on a stable, established residential subdivision).
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10-343 How potentially conflicting evidence may be evaluated
Whether relied upon to support or overturn the decision of the locality, the character of the surrounding
neighborhood is routinely identified by the courts to support their decision:


Where the evidence describing the character of the existing neighborhood and current and future trends is such
that the existing and the proposed zoning are both appropriate, the locality has the prerogative to choose the
applicable classification. City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469
(1996); Board of Supervisors of Fairfax County v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980).



Where the evidence describing the character of the existing neighborhood is such that the parcel is in a
transition area between different zoning districts, the governing body may draw a boundary line somewhere
provided it does so in a reasonable manner. Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d
79 (1983) (reasonably drawn); Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542 (1978) (unreasonably
drawn).



Where the character of the neighborhood has changed to such an extent that the existing zoning is unreasonable
and development of the parcel under the existing zoning is economically unfeasible, the existing zoning may be
found to be unreasonable, especially where there is insufficient evidence produced by the locality of the existing
zoning’s unreasonableness to make the issue even fairly debatable. City Council of the City of Fairfax v. Swart, 216
Va. 170, 217 S.E.2d 803 (1975); County Board of Arlington County v. God, 216 Va. 163, 217 S.E.2d 801 (1975); Boggs
v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971).



Where the proposed zoning is consistent with the comprehensive plan, but the character of the neighborhood is
such that it was consistent with the existing zoning, the existing zoning will be found to be reasonable. Gregory v.
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999); Patrick v. McHale, 54 Va. Cir. 67
(2000); Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1998) (existing residential zoning on parcel in a residential
neighborhood was reasonable, even though it was cut off from any residential area by being in the middle of the
conjunction of an interstate highway and a four-lane heavily traveled thoroughfare).
10-350 The current and future requirements of the community for using land for various purposes as
determined by population and economic studies and other studies

Under modern zoning practices, the current and future requirements of the community for land uses should be
identified in the comprehensive plan, based upon studies conducted for the comprehensive plan. This section
considers the role the comprehensive plan and other studies may play in identifying the current and future
requirements of the community and other relevant considerations. See section 10-320 for a discussion of the comprehensive
plan as a factor to be considered in zoning decisions generally,
10-351 The role of the comprehensive plan as a tool to control the timing of growth
The board of supervisors may deny a rezoning application if it is inconsistent with the comprehensive plan.
Board of Supervisors of Loudoun County v. Lerner, 221 Va. 30, 267 S.E.2d 100 (1980). Therefore, if the comprehensive
plan contains specific, objective standards for adequate public facilities and when land use may intensify within a
plan area, a locality may time or phase development according to its plan. See Lerner; see section 9-920 for additional
discussion of this issue.
In Board of Supervisors of Fairfax County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975), the board denied the
applicant’s request to rezone its property to a higher density that was consistent with the density recommended for
the property in the comprehensive plan. The Virginia Supreme Court held that the denial of the rezoning was
unreasonable. Although the comprehensive plan considered in Allman spoke to density, it was silent as to whether
necessary public facilities should be provided in advance of higher density zoning. The unwritten policy of the
county was to promote Reston for development first, followed by the properties on the periphery, such as the
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applicant’s. The Court noted: “The obvious inference is that Allman and other property owners zoned RE-1 should
await the full development of Reston before seeking a rezoning, even though the proposed zoning is in accordance
with the County’s Master Plan.”
In Lerner, supra, the board denied the applicant’s request to rezone its property from industrial park to shopping
center. The board’s decision was based upon the proposed rezoning’s inconsistency with the comprehensive plan,
which required that regional shopping centers have a minimum supporting population of 100,000 to 200,000 within
a radius of 5 to 15 miles for a center containing 400,000 to 1,000,000 square feet. The Court concluded that the
plan’s standard was a valid basis to deny the rezoning application, thereby supporting the county’s policy of timing
or phasing development to a particular land use when the standards of the comprehensive plan were satisfied. Lerner
provides three important principles: (1) the decision to phase or time development should be expressed in the
comprehensive plan; (2) the criteria for phasing development should not be so vague so as to permit discriminatory
application; and (3) the actual timing of development should be determined by the application of reasonably
objective criteria, rather than by general statements that public facilities should be adequate.
10-352 The need for certain housing stock or other uses
In overturning the county’s denial of a rezoning in Board of Supervisors of Fairfax County v. Allman, 215 Va. 434,
437, 211 S.E.2d 48, 50 (1975), the Virginia Supreme Court considered that the parties had “conceded that a critical
housing need for low and moderate income families” existed in Fairfax County. The evidence showed that within
the Upper Potomac Planning District (under Fairfax’s comprehensive plan), an overwhelming percentage of the
land was zoned to require one or more acres of land per dwelling unit, and this resulted in the vast majority of
housing built in the plan area being limited to those in a high-income bracket.
In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975), one of several factors
considered by the Virginia Supreme Court in overturning the county’s denial of a rezoning was evidence of a
tremendous shortage of buildable lots in Fairfax County and that a developer would not attempt to develop at the
existing zoning density, as opposed to the proposed, higher density, zoning.
10-353 Market need or market saturation
The decision to grant or deny a rezoning may be supported by studies showing that the current or future
requirements of the community create a need for the particular class of uses proposed, or that show that the
community’s needs are already satisfied. For example, a study showing that the locality has, or will have, a significant
need for multi-family residential dwellings over the next decade may justify the granting of a rezoning that would
allow that use; a study showing that the locality has a multi-family dwelling housing stock that satisfies current
and/or future demand may justify the denial of the rezoning application.
On the other hand, if the basis for the locality’s decision to deny an upzoning is to restrict competition or to
protect a previously approved commercial use, the decision will be overturned. Board of County Supervisors of Fairfax
County v. Davis, 200 Va. 316, 106 S.E.2d 152 (1958) (board improperly denied rezoning to allow regional shopping
center where primary reason was the perceived adverse economic effect it would have on previously approved
smaller shopping center in vicinity; no study performed); compare, Northern Virginia Community Hospital v. Loudoun
County Board of Supervisors, 70 Va. Cir. 283 (2006) (in sustaining board’s demurrer on issue and distinguishing itself
from Davis, court refused to examine motives of board in denying rezoning and permit applications to allow hospital
in the face of claim by hospital that the board was trying to restrict competition; because the board’s acts were
legislative in nature, the court said that it “may not generally explore whether the motive to act was inspired by a
desire to restrict competition or by some other purpose”), citing Blankenship v. City of Richmond, 188 Va. 97, 49 S.E.2d
321 (1948) and Helmick v. Town of Warrenton, 254 Va. 225, 492 S.E.2d 113 (1997). These are improper factors on
which to base a zoning decision, and they bear no relation to the public health, safety or welfare of the community.
Davis, supra; see also 1986-87 Va. Op. Atty. Gen. 124 (denial of pending application for rezoning to permit the
construction of a shopping center based primarily on the desire to insulate existing retail businesses from
competition is not a proper function of zoning; the opinion notes that the governing body’s concerns were based on
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what some members “believed,” rather than on studies showing the current or future requirements of the
community).
10-360 The transportation requirements of the community; the requirements for airports,
housing, schools, parks, playgrounds, recreation areas and other public services
The transportation requirements of the community and the requirements for airports, housing, schools, parks,
playgrounds, recreation areas and other public services (collectively, “adequate public facilities”) are two very
significant factors, particularly for large rezoning applications within urbanizing areas where traffic and other
burdens on public facilities already exist or are emerging.
It does not appear that adequate public facilities issues must necessarily be set out in the comprehensive plan in
order for a governing body to base a zoning decision on these factors because: (1) while it is desirable for a
community to identify its public facilities requirements in the comprehensive plan, these requirements are delineated
as separate factors under Virginia Code § 15.2-2284, so they may be considered in a zoning decision even though
they are not set out in the comprehensive plan; and (2) the impacts of a proposed project on the public facilities
within a community may not be known until studies of the specific project’s impacts are conducted.
In 2003 Va. Op. Atty. Gen. LEXIS 57, 2003 WL 23150084 (2003), the Attorney General was asked whether
express enabling legislation was required for a local governing body to deny a rezoning request solely on the basis of
the lack of adequate public facilities and services to meet the needs generated by development of rezoned property.
The Attorney General concluded that there is “no express statutory authorization that expressly grants to localities
an ability to specifically require developers to provide adequate public facilities or to defer development until such
services are provided.” The Attorney General based its decision on Virginia Code § 15.2-2286, which delineates
what a locality may include in its zoning ordinance. The Attorney General’s opinion, however, failed to consider
Virginia Code § 15.2-2284, which delineates the factors that a governing body is to consider when adopting or
amending its zoning ordinance or zoning map. The Attorney General’s opinion also failed to consider Gregory v.
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999), in which the Virginia Supreme Court
upheld the denial of a rezoning to a use that was consistent with comprehensive plan because impacts to public
facilities were not adequately addressed through proffers.
10-361 Existing zoning is reasonable; impacts to public facilities are identified, but not addressed
or mitigated by the applicant
If the proposed rezoning will result in impacts to public facilities that are identified but are neither addressed
nor mitigated, and the existing zoning is reasonable, the locality’s decision should be upheld. Gregory v. Board of
Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350 (1999); Hertz v. Fairfax County Board of Supervisors, 37
Va. Cir. 508 (1992); Cussen v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990); Custer v. City of Harrisonburg,
44 Va. Cir. 342 (1988); Moulden v. Frederick County Board of Supervisors, 10 Va. Cir. 307 (1987). In other words, the
proposed zoning will be found to adversely impact public health, safety and welfare, and be found to be
unreasonable. Gregory, supra.
Following are summaries of cases where the locality’s decision to deny an upzoning was upheld and the existing
zoning was found to be reasonable, and impacts to public facilities (primarily transportation) under the proposed
rezoning were unaddressed or unmitigated by the applicant:


In Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350 (1999), a proposed
development would have added 47 school-age children to schools and added 850 daily vehicle trips on off-site
streets to a traffic volume already exceeding the acceptable level; because the staff-identified impacts were $5156
per unit, and the applicant proffered only $1500, the impacts were not adequately mitigated.



In Hertz v. Fairfax County Board of Supervisors, 37 Va. Cir. 508 (1992), the proposed use on a 1.2 acre parcel would
have had its sole access to a busy congested highway; the court said that the adverse traffic impact was a
legitimate matter for the board to consider in denying the rezoning.
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In Cussen v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990), the court said that the board could
properly consider the traffic impacts the rezoning would have on an area road that was already congested.



In Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1988), the proposed use on a 1.053 acre parcel was one of the
most highly traffic-intensive uses to which the parcel could be put and would impose an unreasonable burden
on highly congested intersections.



In Moulden v. Frederick County Board of Supervisors, 10 Va. Cir. 307 (1987), the board denied the upzoning of a 1.310
acre parcel from a residential classification to a commercial classification that would have allowed a proposed
convenience store; although the applicant’s expert testimony was that the proposed ingress and egress to the
property would create no traffic dangers, the board was concerned of the danger of using a crossover to make
left turns to enter and exit the site from Route 11, particularly because of existing congestion nearby.

The evidence in each case indicated that the requested change in use would make existing traffic congestion
worse. Hertz, Custer and Moulden are noteworthy since those rezonings involved very small parcels, whose traffic
impacts relative to the existing congestion would likely be minimal (though contributing), and whose size likely made
mitigation of those impacts both practically and economically impossible.
The courts have never said that the failure or inability of an applicant to address or mitigate impacts on public
facilities is evidence that the existing zoning is reasonable. It appears, however, that the courts may at least be more
inclined to find that the existing zoning is reasonable if the proposed zoning would exacerbate existing undesirable
conditions.
10-362 Existing zoning is unreasonable; impacts to public facilities are identified, but not
addressed or mitigated by the applicant
The question of adequate public facilities is more easily considered when the existing zoning is reasonable. See
section 10-361. As noted above, it appears that a proposed zoning’s impacts on public facilities may influence a
court’s view of the reasonableness of the existing zoning in a proper case.
If the existing zoning is found to be unreasonable, the courts will then look to determine whether the proposed
zoning is reasonable. A locality can anticipate having any decision denying a rezoning closely scrutinized for
justification. In several key cases, the Virginia Supreme Court dealt with this issue, and the question of adequate
public facilities was at the forefront of each case.
In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975) and Board of Supervisors of
Fairfax County v. Allman, 215 Va. 434, 21 S.E.2d 48 (1975), the impacts of the proposed rezonings on roads and
schools were at issue. In both cases, the court rejected the board’s “inadequate public facilities” argument, noting
that the necessary public facilities were either available or would become available by the time the project had been developed.
The court also stated in Allman, 215 Va. at 439, 21 S.E.2d at 51 and reiterated the principle in Williams, that: “As a
practical matter, and because of the ever-existing problem of finance, the construction and installation of necessary
public facilities usually follow property development and the demand by people for services.”
Allman and Williams should be addressed by: (1) identifying the impacts the project would have on public
facilities; (2) determining that the public facilities are inadequate to handle those impacts and that they will not be
satisfactorily addressed or mitigated by the applicant; and (3) confirming that the public facilities will not be available
by the time the project is developed. Another lesson from these cases is that clearly articulated, relevant, and
material evidence to support the locality’s claim of inadequate public facilities is essential. See also the discussion of 2003
Va. Op. Atty. Gen. LEXIS 57, 2003 WL 23150084 (2003) in section 10-360.
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10-370 The conservation of natural resources, the preservation of flood plains, the preservation of
agricultural and forestal land and the conservation of properties and their values
Of the nine factors delineated in Virginia Code § 15.2-2284, the conservation of natural resources has garnered
little attention in the published court decisions. The conservation of properties and their values have been
considered in different contexts, and are discussed in sections 10-330 and 10-340.
10-400 Downzonings
As stated at the beginning of this chapter, a downzoning is the rezoning of property that reduces the permitted
intensity of use or development by right, including a reduction in permitted density. See Board of Supervisors of Culpeper
County v. Greengael, LLC, 271 Va. 266, 285, 626 S.E.2d 357, 368 (2006) (“the use of the land, rather than the profit
expectation, is determinative of whether a rezoning is a downzoning”); Turner v. Board of County Supervisors of Prince
William County, 263 Va. 283, 559 S.E.2d 683 (2002) (finding a piecemeal downzoning partly based on reduction of
residential density); Virginia Code § 15.2-2286(A)(11) (defining downzoning in context of voluntary agreements
between localities and landowners to mean an action resulting “in a reduction in a formerly permitted land use
intensity or density”). In Greengael LLC, supra, the rezoning of land from R-4 (allowing high density multi-family
residential use) to LI (light industrial) was not a downzoning because the LI designation allowed more intense
coverage of land than the R-4 designation (50% versus 35%), and more expansive uses than R-4, including
manufacturing and other industrial uses.
The key inquiry in determining the legality of a downzoning is whether it is comprehensive or piecemeal.
Comprehensive downzonings are lawful provided that all other requirements for a lawful rezoning are satisfied and
the downzoning itself does not result in a taking. Piecemeal downzonings are impermissible under Virginia law
except where there is a change in circumstances, a mistake in fact, or fraud.



Summary of the Distinctions Between Comprehensive and Piecemeal Downzonings
Comprehensive
Piecemeal
It affects all or a substantial part of the land within the
 It affects less than a substantial part of the community
community



It is the product of a long study and careful
consideration



It is initiated by the locality’s governing body or
planning commission, rather than a citizen



It regulates all uses within the zoned area

and as little as a single parcel




It is initiated by the locality on its own motion
It reduces the permitted intensity of use or development
by right, including reducing density, below that
recommended and attainable in the comprehensive plan

10-410 Comprehensive downzonings
If the following four common elements exist, a downzoning will likely be found to be comprehensive and,
therefore, valid provided all other requirements for a lawful rezoning are satisfied: (1) it affects all or a substantial
part of the land within the community; (2) it is the product of a long study and careful consideration; (3) it is
initiated by the locality’s governing body or planning commission, rather than a citizen; and (4) it regulates all uses
within the zoned area. A comprehensive downzoning may be accomplished either by a zoning text amendment (e.g.,
by further restricting what uses, structures or activities are allowed in the zoning district) or a zoning map
amendment (e.g., by changing the zoning district in which the land is located to one that is less intensive).
In Hennage Creative Printers v. City of Alexandria, 37 Va. Cir. 63 (1995), the downzoning of the plaintiff’s property
from an industrial to a mixed use zoning district was held to be a comprehensive, rather than a piecemeal,
downzoning. The circuit court noted that: (1) the city had been broken down into 14 small areas for purposes of
study as part of a city-wide master plan; (2) neither the plaintiffs’ property nor the small area in which plaintiffs’
property was located was singled out; (3) the zoning studies were conducted city-wide rather than aimed at specific
parcels or small areas; and (4) the resulting density of the plaintiffs’ property was not less than provided in the
master plan adopted as a result of the city-wide study.
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10-420 Piecemeal downzonings
If a downzoning is not comprehensive, then it is piecemeal. Typically, a downzoning will be found to be
piecemeal if it affects less than a substantial part of the community, and as little as a single parcel of land. See Turner
v. Board of County Supervisors of Prince William County, 263 Va. 283, 559 S.E.2d 683 (2002) (downzoning of 492 of
county’s 220,000 acres held to be piecemeal); City of Virginia Beach v. Virginia Land Investment Association No. 1, 239 Va.
412, 389 S.E.2d 312 (1990) (downzoning of 3,500 acres, which included one-fourth of the land zoned for
development but only two percent of the city’s area, held to be piecemeal); Board of Supervisors of Fairfax County v. Snell
Construction Corp., 214 Va. 655, 202 S.E.2d 889 (1974) (the board downzoned a portion of the plaintiff’s property
from high density to medium density); see also Board of Supervisors of Fairfax County v. Carper, 200 Va. 653, 107 S.E.2d
390 (1959) (though not analyzed as a downzoning case, the court held that the reduction in permitted density on lots
in the western two-thirds of the county was arbitrary and capricious).
The use of the land, rather than the profit expectation, is determinative of whether a rezoning is a downzoning.
Board of Supervisors of Culpeper County v. Greengael LLC, 271 Va. 266, 285, 626 S.E.2d 357, 368 (2006) (rejecting the
landowner’s argument that its land was more valuable residential, R-4, and holding that the rezoning of the land to
the light industry, LI, zoning district was not a downzoning because the LI district allowed more intense coverage of
land than the R-4 district, and more expansive uses).
Whether permitted uses or profit expectations determine whether a rezoning is a downzoning
In Board of Supervisors of Fairfax County v. Snell Construction Corp., 214 Va. 655, 202 S.E.2d 889 (1974), the Virginia
Supreme Court said that barring mistake or fraud in the prior zoning regulations, a landowner’s “legitimate profit
prospects will not be reduced by a piecemeal zoning ordinance reducing permissible use of his land until circumstances
substantially affecting the public interest have changed.” The competing highlighted phrases appeared to some
to leave the door open that a piecemeal downzoning could be established if the locality’s zoning action reduced
a landowner’s profit expectations.
This issue was clarified by the Virginia Supreme Court in Board of Supervisors of Culpeper County v. Greengael LLC,
271 Va. 266, 626 S.E.2d 357 (2006) when it held that “the use of the land, rather than the profit expectation, is
determinative of whether a rezoning is a downzoning,” adding that if downzonings were determined by their
effect on profit expectations, governing bodies desiring to amend their zoning regulations would be required “to
undertake speculative and costly analyses of the future profit potential of the affected properties under multiple
development scenarios.” Greengael, 271 Va. at 285, 626 S.E.2d at 368 (rezoning from R-4 to Light Industry not a
downzoning).
A piecemeal downzoning has occurred when: (1) the zoning change is initiated by the locality on its own
motion; (2) the downzoning is addressed to less than a substantial part of the community and as little as a single
parcel; and (3) the downzoning reduces the permitted intensity of use or development by right, including reducing
density, below that recommended and attainable in the comprehensive plan. See Snell, supra; Turner, supra (although
land was downzoned to a density consistent with the comprehensive plan, the downzoning was piecemeal because
density was not attainable under applicable zoning regulations); Greengael LLC, supra (as for the second prong of the
test, the court said that a piecemeal downzoning “selectively addresses the landowner’s single parcel”); Purcellville
West LLC v. Board of Supervisors of Loudoun County, 75 Va. Cir. 284 (2008) (sustaining the county’s demurrer because
the “pleadings, while they refer to decreasing densities on ‘only a very small remaining portion of the Rural Policy
Area,’ do not support the necessary prerequisite of selective application necessary to support this claim”). Of course,
a request by a landowner for the downzoning of his or her property would not be an invalid piecemeal downzoning.
An aggrieved landowner can make a prima facie case that a rezoning was a piecemeal downzoning upon a
showing that “since the enactment of the prior ordinance there has been no change in circumstances substantially
affecting the public health, safety, or welfare.” Snell, 214 Va. at 659, 202 S.E.2d at 893; see also Greengael, LLC, supra.
At that point, the burden shifts to the governing body to offer evidence of mistake, fraud or changed circumstances
sufficient to make reasonableness fairly debatable. Greengael, LLC; see also Virginia Land Investment Association No. 1,
supra (piecemeal downzoning is valid if there has been a change in circumstances substantially affecting the public
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health, safety, or welfare, or that the prior zoning was based on a mistake or fraud); Snell, supra (where the landowner
makes out a prima facie case that the downzoning was piecemeal, the locality then must establish that the existing
zoning was the product of fraud or mistake, or that there has been a change in circumstances substantially affecting
the public health, safety or welfare).
A mistake is demonstrated when there is probative evidence to show that material facts or assumptions relied
upon by the governing body at the time of the previous rezoning were erroneous. Board of Supervisors of Henrico County
v. Fralin and Waldron, Inc., 222 Va. 218, 278 S.E.2d 859 (1981) (no evidence of mistake or changed circumstances). A
mistake does not include judgmental errors. Fralin and Waldron, supra. Moreover, a difference of opinion or a change
of heart is not a mistake. Conner v. Board of Supervisors of Prince William County, 7 Va. Cir. 62 (1981).
Fraud means a false representation of a material fact, made intentionally and knowingly, with the intent to
mislead, upon which the defrauded person relies to his detriment. Winn v. Aleda Construction Company, Inc., 227 Va.
304, 315 S.E.2d 193 (1984); Peet v. Peet, 16 Va. App. 323 (1993).
Changed circumstances mean a changed condition since the prior ordinance, as shown by objectively verifiable
evidence that substantially affects the character of the neighborhood insofar as the public health, safety or welfare is
concerned. Turner, supra (holding that the “prior ordinance” is the last ordinance adopted by the locality before it
enacted the ordinance that downzoned the land); Fralin and Waldron, supra. In Seabrook Partners v. City of Chesapeake,
240 Va. 102, 393 S.E.2d 191 (1990), the Virginia Supreme Court held that the city’s downzoning of 9.88 acres of a
neighborhood from multi-family to single family housing was valid where the city presented sufficient evidence of
changed circumstances. The Court found that the neighborhood defined by the city had changed since 1969 when
the multi-family zoning was established because the surrounding area had developed, or was planned to be
developed, as single-family housing. If developed as multi-family housing as desired by the plaintiffs, the Court
concluded that it was fairly debatable that the island of multi-family housing would substantially affect the public
health, safety, or welfare.
10-430 A closer look at Turner v. Board of Supervisors of Prince William County
Turner v. Board of County Supervisors of Prince William County, 263 Va. 283, 559 S.E.2d 683 (2002) is a downzoning
case that warrants a closer examination.
Despite various amendments from 1958 to 1998, the Prince William County zoning ordinance allowed the
owners within the part of the county at issue to subdivide their property into parcels having a minimum size of
10,000 square feet. In 1998, the county downzoned this area – comprising only 492 of the county’s 220,000 acres, or
0.22% of the county’s total land area – by increasing the permitted minimum lot size for development.
Applying the factors from Board of Supervisors of Fairfax County v. Snell Construction Corp., 214 Va. 655, 202 S.E.2d
889 (1974) described in section 10-420, the Virginia Supreme Court held that the downzoning was piecemeal
because it was initiated by the board of supervisors, targeted certain property, and effectively reduced the potential
residential density in the targeted area below that recommended by the county’s comprehensive plan (the Court said
that although the downzoning was to a density recommended in the plan, it was nonetheless piecemeal because the
density was not attainable under applicable zoning regulations). Conversely, the Court said that the downzoning was
not comprehensive because it did not include “a review of the entire County, [nor] of any known division of the
County, such as a magisterial district, [nor] of any known region or zone or designated area of the County.”
As for the county’s claim that changed circumstances existed, the Court first determined that the proper
baseline against which changes were to be measured was the last ordinance adopted by the board of supervisors
prior to the downzoning. The Court determined that this last prior ordinance was the county’s 1991 zoning
ordinance, not the original 1958 ordinance relied on by the trial court. As for the changed circumstances – increased
traffic – relied on by the county, the Court held that “the County failed to present sufficient evidence to support a
finding of a change in circumstances regarding the impact of increased traffic between [the 1991 and 1998
ordinances].” The Court then held that the trial court erred when it relied upon the future impact of future residential
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development on traffic conditions because future impacts are not a permissible factor that a court may consider in a
piecemeal downzoning case.
10-500 Evaluating the validity of a zoning decision under the fairly debatable test
The first inquiry in a challenge to a decision on a zoning decision is whether the decision was made in violation
of or in compliance with the applicable zoning regulations. If the decision was made in violation of the zoning
regulations (e.g., there was an express prerequisite for eligibility to obtain the zoning, such as having a specific preexisting underlying zoning designation), the action will be found to be arbitrary and capricious and not fairly
debatable, thereby rendering the decision void and of no effect. Newberry Station Homeowners Association v. Board of
Supervisors of Fairfax County, 285 Va. 604, 740 S.E.2d 548 (2013), quoting Renkey v. County Board of Arlington County, 272
Va. 369, 376, 634 S.E.2d 352, 356 (2006) and discussed in section 10-510; see Levine v. Town Council of Abingdon, 94 Va.
Cir. 556 (2016) (failure of motion approving rezoning to identify any permitted public purposes for the rezoning did
not invalidate the decision; the motion was made after full public hearings “that clearly considered the rezoning to
be necessary to serve the ‘general welfare’ and ‘public necessity’” and other significant benefits).
Once it is shown that the decision was made in compliance with the applicable zoning regulations, it is reviewed
under the fairly debatable test. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999).
For a succinct explanation of the fairly debatable test for ordinances generally, see Town of Leesburg v. Giordano, 280
Va. 597, 701 S.E.2d 783 (2010) (pertaining to surcharge on water and sewer rates imposed on non-residents).
The decision of a locality to deny an application for an upzoning is a legislative act that is presumed to be
reasonable. Gregory, supra. This presumption will stand until the applicant presents probative evidence that the
legislative act was unreasonable. Gregory, supra. If the applicant’s challenge is met by the locality with evidence of
reasonableness that is sufficient to render the issue fairly debatable, then the legislative action must be sustained.
Gregory, supra. An issue is fairly debatable when the evidence offered in support of the opposing views would lead
objective and reasonable persons to reach different conclusions. Gregory, supra; City Council of City of Salem v. Wendy’s of
Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996); Board of Supervisors of Fairfax County v. Williams, 216 Va. 49,
216 S.E.2d 33 (1975).
The burden is on the denied landowner to first prove the unreasonableness of the current zoning classification.
Gregory, supra; Board of Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981).
If the landowner produces probative evidence that the existing zoning classification is unreasonable, the governing
body is required to produce sufficient evidence of reasonableness to make the issue fairly debatable. Gregory, supra.
As part of its inquiry, the court also considers evidence of the reasonableness of the proposed zoning classification.
Gregory, supra; Wendy’s, supra; Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983);
International Funeral Services, supra. The evidence to be sufficient for this purpose must meet not only a quantitative
but also a qualitative test; it must be evidence that is not only substantial, but also relevant and material. Williams,
supra.
If the issue is fairly debatable, the governing body’s decision must be sustained. If both the existing zoning and
the proposed zoning are appropriate, it is the governing body, not the landowner or the court, who determines the
appropriate use. Wendy’s, supra.
10-510 Void acts are never fairly debatable
When a governing body does not adhere to its own regulations, the action will be found to be arbitrary and
capricious, not fairly debatable, and therefore void and of no effect.
Thus, a zoning action that ignores a regulatory prerequisite to the zoning action is void. In Renkey v. County Board
of Arlington County, 272 Va. 369, 634 S.E.2d 352 (2006), the board of supervisors rezoned a portion of the property at
issue from the R-5 to the C-R (Commercial Redevelopment) zoning district. The zoning regulations provided that in
order to be eligible for the C-R zoning district, the site had to be zoned C-3. Thus, the residents challenging the
board’s decision claimed that the board violated its own zoning ordinance. The county argued that the sentence
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referring to eligibility for the C-R zoning district was a general statement of intent or a preamble. The Virginia
Supreme Court concluded that the language was not merely a preamble and that the provision providing only those
sites zoned C-3 being eligible for C-R zoning was “an operative, essential, and binding part of the ordinance.”
Renkey, 272 Va. at 375, 634 S.E.2d at 356. The Court concluded that “the County acted in direct violation of ACZO
§ 27A. When the County re-zoned a portion of FBCC’s property from “R-5” to “C-R” without complying with the
eligibility requirement set out in its own ordinance, its action was arbitrary and capricious, and not fairly debatable,
thereby rendering the re-zoning void and of no effect.” Renkey, 272 Va. at 376, 634 S.E.2d at 356.
In Levine v. Town Council of Abingdon, 94 Va. Cir. 556 (2016), the town council’s decision to approve a rezoning
application was challenged on the ground that the motion approving the rezoning application failed to identify any
permitted public purposes for the rezoning. The trial court held that the failure of the town council to identify a
public purpose in the motion did not invalidate the decision. The court said that the motion was made after full
public hearings “that clearly considered the rezoning to be necessary to serve the ‘general welfare’ and ‘public
necessity’” and other significant benefits.
10-520 Factors relevant to the reasonableness or unreasonableness of the existing zoning
This section examines the most commonly considered factors delineated in Virginia Code § 15.2-2284 and
discussed at length in section 10-300, but does so within the context of the fairly debatable test.


The zoning of abutting or nearby parcels: Whether abutting parcels are zoned similarly to the subject parcel is a factor
showing the reasonableness of the existing zoning. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530,
514 S.E.2d 350 (1999). See section 10-310.



The actual land uses of abutting or nearby parcels: Whether abutting parcels are used similarly to the subject parcel
under its existing zoning is a factor showing the reasonableness of the existing zoning. Gregory, supra. See section
10-310.



Whether the existing use or the proposed use is consistent with the comprehensive plan: If the existing zoning is consistent
with the use identified in the comprehensive plan, the existing zoning should be found to be reasonable. Board of
Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981); Williams v. Board of
Supervisors of Fairfax County, 1996 Va. Cir. LEXIS 528 (1996); Turock Estate, Inc. v. Thomas, 7 Va. Cir. 222 (1984).
However, if the existing zoning is inconsistent with the use identified in the comprehensive plan, this
inconsistency does not establish that the existing zoning is unreasonable where other factors exist. Gregory v.
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999); City Council of City of Salem v. Wendy’s
of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996). See section 10-320. The other factors most relevant are
the existing zoning and actual uses of abutting or nearby parcels, the character of the area, and the potential
impacts to public facilities.



Change in the character of the area since the existing zoning was established: The change in the character of an area since
the existing zoning was established is an important factor that may show the unreasonableness of the existing
zoning. Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971); County Board of Arlington
County v. God, 216 Va. 163, 217 S.E.2d 801 (1975). See section 10-341.



The viability of an existing residential neighborhood: Where the existing zoning is residential and the proposed zoning is
commercial or industrial, or even a more intensive residential density, the viability of the existing residential
neighborhood is an important factor that will show the reasonableness of the existing zoning. Wendy’s, supra;
Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983); Board of Supervisors of Fairfax County
v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980). See section 10-342.



Discriminatory zoning actions; other rezonings, close in time and space, of similarly situated parcels: Where some similarly
situated lands are upzoned and others are not, the courts have found the existing zoning to be lacking a
reasonable basis. Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542 (1978); Board of Supervisors of Fairfax
County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975); Board of Supervisors of Fairfax County v. Williams, 216 Va. 49,
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216 S.E.2d 33 (1975); however, the reader should also consider more recent cases in which the Virginia Supreme
Court considered discriminatory zoning actions in the context of special use permits and conditional use permits
discussed in section 12-730.


Economic feasibility of developing land under existing zoning: In some older cases, the Virginia Supreme Court
considered the economic feasibility of developing the land under existing zoning as a factor showing its
unreasonableness. Williams, supra; Boggs, supra; God, supra; City Council of the City of Fairfax v. Swart, 216 Va. 170,
217 S.E.2d 803 (1975). However, in the more recent Gregory case, the Court found that the potential
development of the 30-acre tract at issue under existing zoning into two or three lots (where an 81-lot
subdivision was sought under the proposed zoning) was a reasonable use of the land. See sections 10-331 and 10332.



The need for certain housing stock or other uses: An identified shortage of a certain type of housing stock or uses (such
as lots for residential uses) is a factor that may show the unreasonableness of the existing zoning. Allman, supra;
Williams, supra. See section 10-352.
10-530 Factors relevant to the reasonableness or unreasonableness of the proposed zoning

Because the fairly debatable test requires that the reasonableness of the existing zoning be the threshold analysis,
the courts have spent much more time engaged in that analysis, rather than considering the reasonableness of the
proposed zoning. Nonetheless, the courts have occasionally ventured to expressly describe the proposed zoning in
terms of its reasonableness.


Adverse impacts not addressed as prescribed in the comprehensive plan: The proposed zoning may be found to be
unreasonable if the applicant fails to adequately address explicitly identified impacts from the project by not
proffering cash as articulated in the comprehensive plan to address the pro rata share of impacts on the future
cost of public facilities. Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350
(1999). See sections 10-361 and 10-362.



Adverse impacts not otherwise addressed by project-specific solutions: The proposed zoning may be found to be
unreasonable if the adverse impacts arising from the proposed use are not addressed by project-specific
solutions. Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1998) (rezoning to commercial district to allow gas
station/convenience store/car wash would be unreasonable given that the proposed use of the property was
one of the most highly traffic intensive uses to which the property could be put and would place an
unreasonable burden upon an already congested intersection, and the proposed use’s hours of operation and
signage would intrude on surrounding residential neighborhood on west side of freeway; existing zoning found
to be reasonable). See sections 10-361 and 10-362.



Proposed zoning is premature under the comprehensive plan: The proposed density or use is premature, based upon
specific, objective timing criteria stated in the comprehensive plan, Board of Supervisors of Loudoun County v. Lerner,
221 Va. 30, 267 S.E.2d 100 (1980). See section 10-351.



Proposed zoning is consistent with the comprehensive plan: The decision to deny a rezoning that is consistent with the
comprehensive plan is not necessarily unreasonable. Atlantic Town Center Development Corp. v. Accomack County
Board of Supervisors, 2016 Va. Cir. LEXIS 112 (2016) (the trial court added “The test for arbitrary and capricious
is not wholly based upon compatibility with a comprehensive plan. The plan may create expectations in the
mind of the landowner but it is the Board’s acceptance or denial of the applicant’s specific plan that is at issue”).



Missing or incomplete information: An approved rezoning is not unreasonable merely because the decision-maker
does not information that addresses every unknown or uncertainty. In Levine v. Town Council of Abingdon, 94 Va.
Cir. 556 (2016), the trial court held that the town council’s approval of a rezoning was not unreasonable even
though the traffic study was not completed at the time of the first of two public hearings and the site plan
submitted in conjunction with the rezoning application was only “substantially” complete. The evidence showed
that the town council had sufficient information to make a reasonable decision on the rezoning application.
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Undoubtedly, the factors applied to determine the reasonableness of the existing zoning are also relevant when
determining whether the proposed zoning is reasonable. The most important factors in making this determination
include: (1) whether the proposed zoning is consistent with the comprehensive plan; (2) the zoning and actual land
uses of the abutting or nearby properties; (3) the change in the character of the area since the existing zoning was
established; (4) rezoning actions of similarly situated properties; and (5) the impacts of the proposed zoning on the
existing neighborhood.
10-540 Denial allegedly based on unconstitutional proffers; the right to damages
Virginia Code § 15.2-2208.1(A) provides that any rezoning approved that included an unconstitutional proffer,
or any rezoning denied because the applicant refused to submit an unconstitutional proffer, is “entitled to an award
of compensatory damages and to an order remanding the matter to the locality with a direction to approve the
rezoning without the unconstitutional condition and may be entitled to reasonable attorney fees and court costs.
Virginia Code § 15.2-2208.1 applies conditions attached to other types of land use applications as well, including
special use permits. What may be an unconstitutional proffer is discussed in section 6-440.
Virginia Code § 15.2-2208.1(B) provides that if the aggrieved applicant proves that an unconstitutional proffer
or condition has been proven to have been a factor in the grant or denial of the application, the trial court must
presume, absent clear and convincing evidence to the contrary, that the applicant’s acceptance of or refusal to accept
the unconstitutional condition was the controlling basis for such impermissible grant or denial. An applicant must
object to the condition in writing prior to the locality’s action. Virginia Code § 15.2-2208.1(B).
In Atlantic Town Center Development Corp. v. Accomack County Board of Supervisors, 94 Va. Cir. 35 (2016), the applicant
sought to rezone its land from agricultural to residential. The board of supervisors denied the rezoning and the
applicant challenged the decision. One of the issues was whether the board denied the rezoning because the
applicant failed to proffer an alleged unconstitutional proffer under Virginia Code § 15.2-2208.1(B). The circuit
court held that the board of supervisors did not deny the applicant’s rezoning because it failed to proffer an
unconstitutional proffer. The county’s planning staff had discussed a phasing proffer with the applicant in an effort
to ameliorate the county’s concern that the density proposed by the applicant (432 units) was excessive. There was
no evidence that phasing the project was demanded either by the board or county staff, or that the board even
considered the need for a phasing proffer.
10-600 Transportation planning in the rezoning process
Virginia Code § 15.2-2200 declares the legislative intent of the General Assembly in adopting the laws pertaining
to planning, zoning and the subdivision of land. The following passage highlights those statements most applicable
to roads:
This chapter is intended to encourage localities to improve public health, safety, convenience and
welfare of its citizens and to plan for the future development of communities to the end that transportation
systems be carefully planned; that new community centers be developed with adequate highway . . . facilities
. . . and that the growth of the community be consonant with the efficient and economical use of
public funds. (italics added)
In summary, Virginia Code § 15.2-2200 speaks to planning transportation systems for future development, and
assuring that new community centers have adequate highway facilities.
In recent years the General Assembly has amended and added key pieces of enabling authority to require that
transportation planning be coordinated with a locality’s comprehensive plan and its zoning decisions. One of those
key pieces of legislation was adopted as Chapter 896 of the 2007 Acts of Assembly. In Marshall v. Northern Virginia
Transportation Authority, 275 Va. 419, 657 S.E.2d 71 (2008), the Virginia Supreme Court held that the portion of the
legislation that vested taxing authority in a regional transportation authority that was not a county, city, town or
regional government and was not an elected body, was unconstitutional.
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Within 10 business days after a rezoning application is submitted, the locality must submit the proposal to
VDOT if the proposal will substantially affect transportation on state-controlled highways. Virginia Code § 15.22222.1(B). The rezoning application must include a traffic impact statement if required by local ordinance or VDOT
regulations. Virginia Code § 15.2-2222.1(B).
Within 45 days after its receipt of the traffic impact statement, VDOT must either provide written comment on
the proposed rezoning to the locality or schedule a meeting with the locality’s planning commission or other agent
(to be held within 60 days after VDOT received the traffic impact statement) and the applicant to discuss potential
modifications to the proposal to address concerns and deficiencies. Virginia Code § 15.2-2222.1(B).
VDOT must complete its initial review of the rezoning proposal within 45 days, and its final review within 120
days, after it receives the rezoning proposal from the locality. Virginia Code § 15.2-2222.1(B). If the locality has not
received any comments from VDOT within the specified periods, it may assume that VDOT has no comments.
Virginia Code § 15.2-2222.1(D).
See 24 VAC 30-155-40 for the regulations for a traffic impact analysis and traffic impact statement required for a rezoning, and 24
VAC 30-155-60 for the required elements of a traffic impact statement.
10-700 Zoning actions that may be susceptible to challenge
This section addresses several types of rezoning actions that may give rise to a challenge, and may raise a variety
of constitutional issues.
10-710 Spot zonings
A spot zoning is the upzoning (allowing more intensive uses) of land to a classification that is different than that
of the surrounding land. The common element found in a spot zoning is the rezoning of a particular parcel from an
original zoning classification that was identical to parcels similar in size and use and situated in close proximity to the
parcel rezoned. Guest v. King George County Board of Supervisors, 42 Va. Cir. 348 (1997). However, the fact that adjacent
land is not similarly zoned does not necessarily make a rezoning a spot zoning. Clark v. Town of Middleburg, 26 Va Cir.
472 (1990).
Illegal spot zoning occurs when the purpose of a zoning text or zoning map amendment is solely to serve the
private interests of one or more landowners, rather than to further the locality’s welfare as part of an overall zoning
plan that may include a concurrent benefit to private interests. Riverview Farm Associates v. Board of Supervisors of Charles
City County, 259 Va. 419, 528 S.E.2d 99 (2000); Board of Supervisors v. Fralin & Waldron, Inc., 222 Va. 218, 278 S.E.2d
859 (1981); Wilhelm v. Morgan, 208 Va. 398, 157 S.E.2d 920 (1967); Runion v. Board of Supervisors of Roanoke, 65 Va. Cir.
41 (2004) (rezoning land from AR to R-1 was not illegal spot zoning because the rezoning was part of a continuing
plan of development for the county, the community plan recognized that development in the area was inevitable,
granting the rezoning with proffers allowed the county to better protect the interests of the county than merely
allowing the property to develop under its AR classification (particularly in this case where the increase in density
went from 38 to 44), and the rezoning was compatible with the surrounding area).
A spot zoning that is consistent with the comprehensive plan should be found to be lawful since, by being
consistent with the plan, it is furthering the locality’s welfare.
10-720 Zoning to depress land values
One of the purposes of zoning is to “encourage economic development activities that provide desirable
employment and enlarge the tax base.” Virginia Code § 15.2-2283. One of the factors to be considered in any zoning
decision is the “conservation of properties and their values.” Virginia Code § 15.2-2284. These two provisions
indicate a legislative intent that a legitimate purpose of zoning is to protect and enhance land values.
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The opposite is not a legitimate purpose of zoning. A governing body may not use its zoning power to depress
the value of land in order to lower the costs of a public taking. Gayton Triangle Land Co. v. Board of Supervisors of Henrico
County, 216 Va. 764, 222 S.E.2d 570 (1976).
10-730 Contract zoning
A locality has no authority to enter into a private agreement with a property owner to amend a zoning
ordinance, thereby contracting away its police power. Pima Gro Systems, Inc. v. Board of Supervisors of King George County,
52 Va. Cir. 241 (2000). “An agreement made to zone or rezone for the benefit of an individual landowner is
generally illegal. It is an ultra vires act bargaining away the police power. Zoning must be governed by the public
interest and not by benefit to a particular landowner.” Pima Gro, supra, citing 83 Am.Jur.2d, Zoning and Planning, § 46.
Localities are enabled to enter into a voluntary agreement with a landowner that would result in a downzoning
of undeveloped or underdeveloped lands in exchange for a tax credit equaling the amount of excess real estate taxes
paid due to the higher zoning classification. Virginia Code § 15.2-2286(A)(11). This, of course, is not illegal contract
zoning.
10-740 Socio-economic zoning
For purposes here, socio-economic zoning attempts to achieve sociological or economic objectives not related
to the regulation of land on issues that are not otherwise expressly enabled. Socio-economic zoning is invalid if its
effect is to favor one sociological or economic interest over another. In Board of Supervisors of Fairfax County v. DeGroff
Enterprises, Inc., 214 Va. 235, 198 S.E.2d 600 (1973), the Virginia Supreme Court invalidated a regulation that
required certain developments having 50 or more dwelling units to build at least 15 percent of the dwelling units for
low and moderate income housing. The Court stated:
The amendment, in establishing maximum rental and sale prices for 15% of the units in the
development, exceeds the authority granted by the enabling act to the local governing body because
it is socio-economic zoning and attempts to control the compensation for the use of land and the
improvements thereon.
Of greater importance, however, is that the amendment requires the developer or owner to rent or
sell 15% of the dwelling units in the development to persons of low or moderate income at rental
or sale prices not fixed by a free market. Such a scheme violates the guarantee set forth in Section 11 of
Article 1 of the Constitution of Virginia, 1971, that no property will be taken or damaged for public
purposes without just compensation.
DeGroff Enterprises, Inc., 214 Va. at 235, 198 S.E.2d at 601.
The Court concluded “that the legislative intent [in the state enabling legislation] was to permit localities to
enact only traditional zoning ordinances directed to physical characteristics and having the purpose neither to
include nor exclude any particular socio-economic group.” DeGroff Enterprises, Inc., 214 Va. at 238, 198 S.E.2d at 602.
The General Assembly has since responded by enabling localities to establish voluntary affordable housing programs
in their zoning ordinances. Virginia Code §§ 15.2-2304 and 15.2-2305. Affordable housing programs that comply with
Virginia Code §§ 15.2-2304 or 15.2-2305 are not unlawful socio-economic zoning.
In Board of Zoning Appeals of Fairfax County v. Columbia Pike Ltd., 213 Va. 437, 192 S.E.2d 778 (1972), the Virginia
Supreme Court held that a zoning regulation requiring that persons constructing office space in a commercial high
rise office building zone construct four parking spaces for each 1000 square feet of office space: (1) did not require
that the parking spaces be leased only with and as part of the lease or rental of office space; and (2) did not prohibit
the landlord from charging employees and tenants in the building for using or reserving the parking spaces. Thus,
the Court held that the BZA could not prohibit the landlord from leasing parking spaces separate from the lease of
office space. The Court stated that the BZA had “confused the use of property with compensation for use of property. These are
two entirely separate and distinct things.” The Court added that:
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Under Article 8 of Chapter 11 of Title 15.1 of the Code the General Assembly has authorized local
governing bodies by ordinance to control the use and development of lands within their respective
jurisdictions. There is no legislation, however, which enables these governing bodies to control the compensation of
land or the improvements thereon.
(italics added) Columbia Pike, Ltd., 213 Va. at 438, 192 S.E.2d at 779.
10-750 Illegitimate or personal reasons not based on zoning principles
A zoning action may be improper when an owner has been singled out for adverse treatment based on
illegitimate or personal reasons. Marks v. City of Chesapeake, 883 F.2d 308 (4th Cir. 1989). In Marks, a palmist sought a
conditional use permit and the city initially supported granting the permit. However, after certain local citizens
displayed overt religious hostility to the presence of the palmist, the city council denied the permit. Thus, the
public’s negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding,
are not permissible grounds for a land use decision. Marks, supra.
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